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PROOF OF DEATH CASES INVOLVING 
MILITARY PERSONNEL KILLED 
OR MISSING AS THE RESULT 
OF WAR ACTION * 


NCE a ratified marriage has been consummated it can 
() be dissolved by no human power and by no cause 
other than death.t When consequently, a party to 
such a marriage desires to marry again, he must offer certain 
proof of the death of his former spouse. This is usually had 
in a death certificate issued by the competent ecclesiastical 
or civil authority. At times, however, such a certificate is not 
available, and proof of death has to be established by other 
means. Wars, shipwreck, earthquakes and other calamities 
involve the disappearance of persons about whom nothing is 
heard thereafter, and the remaining spouse desires to remarry 
on the assumption that his or her partner is no longer among 
the living’ Students of canon law all know what difficult 
problems have been created by such situations from the very 
early years of the Church. 
At the present time as a result of the global war, cases of 
this sort have become more frequent. Both pastors and 
officials of diocesan courts are perplexed as to the attitude they 


* Paper read at the Regional Meeting of The Canon Law Society of Amer- 

ica, May 24, 1945, at the Statler Hotel, Boston, Massachusetts, by Rev. Alfred 

-R. Julien, J.C.D., Professor of Canon Law at St. John’s Seminary, Brighton, 
Massachusetts. 
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should adopt when confronted with such cases, and anticipate 
with uneasiness the increasing number of cases which will be 
brought to their attention. They will have read in the press 
of men reported dead and later found to be alive, or they will 
recall the case featured a few days ago in newspapers all over 
the country, in which a woman who had remarried after a 
finding of presumed death issued by the War Department dis- 
covers that the husband is convalescing in a hospital located in 
territory formerly held by the enemy. Such instances will 
serve as a warning not to proceed too hastily in allowing a 
second marriage. On the other hand, postponing or delaying 
solution of the cases presented may at times create hardship 
for the surviving spouse who ordinarily—if we take into con- 
sideration the age limit established by the Selective Service 
Act—is still fairly young and for whom a second marriage 
may be very desirable. 

It is the purpose of this paper to review the legislation of 
the Church relating to the establishment of proof of death in 
the light of circumstances arising from the present war, and to 
suggest what attitude could be adopted by diocesan curias in 
the settlement of cases involving the death of persons serving 
in the armed forces in war time, so that such cases may be 
handled with the proper safeguard for the sanctity and in- 
dissolubility of marriage and yet with a minimum of delay to 
parties whose spiritual interests may be at stake. 


Part ONE 


The establishment of the proof of death required before a 
party may be admitted to a second marriage is a part of the 
pre-nuptial investigation prescribed by Canon 1020. This in- 
vestigation, which has as its purpose the determination of the 
freedom of the nupturient to marry, is to be conducted by the 
pastor who has the right to assist at the contemplated mar- 
rlage, but it is for the local Ordinary to lay down particular 
regulations to be followed by the pastor in making the in- 
vestigation. In order to help Ordinaries in drawing up such 
norms, the Sacred Congregation of the Sacraments issued an 
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Instruction on June 29, 1941, outlining at great length the 
manner in which the pre-nuptial investigation should be con- 
ducted and enumerating the various points to be covered in 
the inquiry of the pastor. One of these is precisely the inquiry 
into the death of a former spouse, and in both places in which 
this is mentioned, namely, in n. 4, ¢, e, of the Instruction, 
and in Exhibit I describing the examination of the parties, 
n. 2, the pastor is instructed to demand an authentic docu-. 
ment of death. The Instruction does not state explicitly what 
is to be done if such a document is not available or cannot be 
obtained, but the general norms of The Code of Canon Law 
relative to the pre-nuptial investigation are to be applied in 
such a case. Canon 1031 states: 


§ 1. Exorto dubio de existentia alicuius impedimenti: 
1°: Parochus rem accuratius investiget, interrogando sub 
iuramento duos saltem testes fide dignos, dummodo ne 
agatur de impedimento ex cuius notitia infamia parti- 
bus oriatur, et, si necesse fuerit, ipsas quoque partes; 


3°: Matrimonio ne assistat, inconsulto Ordinario, si dubium 
adhuc superesse prudenter iudicaverit. 


This would seem to indicate that if the pastor cannot obtain 
this authentic document of death, he could set up an inquiry 
and try to establish proof of death by examination of wit- 
nesses. If two witnesses worthy of belief testified that the 
former spouse was dead, he could proceed with the marriage. 
This is perhaps the reason why a few authors ? would allow the 
pastor to solve proof of death cases in this way without con- 
sulting the Ordinary. 

By far, however, the majority of authors * require that, fail- 

2 This would seem to be Cappello’s opinion (cf. De Matrimonio, [ed. 1933], 
n. 396). Others holding this opinion are: Genicot-Salsman, Institutiones Theo- 
logiae Moralis, (ed. 11), I, 444; Pighi, Cursus Theologiae Moralis, (ed. 4), IV, 
499; Vlaming, Praelectiones Iuris Matrimonii, (ed. 3), n. 281, p. 259; Vromant, 
De Matrimonio, (Louvain, 1931), n. 44. 


3 Cf, the authors mentioned in Rice, Proof of Death in Pre-Nuptial Investi- 
gation, The Catholic University of America Canon Law Studies, n. 123, (Wash- 


ington, 1940), p. 55, note 51. 
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ing an authentic death certificate, the case should be referred 
to the Ordinary for decision, and this is certainly the more 
prudent thing todo. At any rate there is nothing to prevent 
the Ordinary from ruling that whenever a death certificate 
is not available, the pastor should not proceed to the marriage 
without referring the case to the diocesan curla. 

When a case involving the proof of death of an absent 
husband or wife as prerequisite to permit the surviving spouse 
to remarry comes before the Ordinary, he can settle the 
matter in either one of two ways, viz., by administrative pro- 
cedure or by judicial procedure. 

The establishment of the proof of death, as has been said, 
forms a part of the preliminary investigation of marriage, and 
thus partakes of the administrative nature of the latter, even 
when it has been referred to the Ordinary. The Bishop, there- 
fore, can act on such cases in a merely administrative manner, 
deriving his power to do so from the same canons enjoining 
the preliminary investigation on the pastor. He will not be 
bound to follow the rules of judicial procedure. His com- 
petency in handling the case will be determined not by Canon 
1964, but by Canon 201, which states that the power of juris- 
diction may be directly exercised only over subjects. Thus it 
would be sufficient that the surviving partner to the first mar- 
riage, or the partner to the proposed second marriage be under 
his jurisdiction, even though the first marriage had taken 
place in another diocese. This will be true even in the case 
where the petitioner is not in the full canonical sense of the 
term a subject of the Ordinary by the possession of a domicile 
or quasi-domicile in his diocese, but only by one month’s 
residence in a parish of the diocese. Since the pastor in such 
a case could licitly assist at the marriage, and is consequently 
empowered to conduct the preliminary investigation, it fol- 
lows that, if a part of the investigation is referred to the 
Ordinary because of doubt involved, the Ordinary has like- 


wise the power to conduct that part of the investigation in an 
administrative way. 
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In general, it may be said that investigation and settlement 
of proof of death cases are to be conducted in the same way 
as in the cases of verification of defect of substantial form, 
when marriage has been attempted outside the Church. The 
investigation may be conducted by the Ordinary in person or 
by his delegate. It is to be noted here that the Officialis 
per se has no power to handle cases administratively. His 
power is restricted to the judicial forum. But certainly he 
would seem to be the logical person whom the Ordinary would 
delegate to conduct this administrative investigation and set- 
tle the case, both because of the prudence requisite for his 
nomination as Officialis and the experience acquired in the 
judicial investigations and the direction of the diocesan court. 

The intervention of the Defender of the Bond is never nec- 
essary in administrative procedure, although the Ordinary 
could, because of the complications of a particular case, decree 
that he enter the case, and submit written animadversiones 
tending to show that the petitioner should not be declared free 
to marry. 

If the Ordinary or his delegate issues a negative finding, the 
petitioner cannot appeal to the Metropolitan Tribunal, but 
he has the right of recourse to the Sacred Congregation of the 
Sacraments, which, since 1908, is competent for cases of this 
kind. If strong evidence has been adduced in favor of the 
death of the former spouse, but not sufficiently conclusive to 
induce moral certainty in the mind of the Ordinary or his 
delegate, the latter, instead of issuing a negative finding, will 
refer the matter to the Sacred Congregation of the Sacraments, 
forwarding all the acts of the case or at least an accurate ex- 
position of the facts. 

The administrative procedure is the normal way of handling 
proof of death cases. This can be deduced not only from the 
nature of the pre-nuptial investigation, but also from the fact 
that since 1908 such cases have been handled exclusively by 
the Sacred Congregation of the Sacraments. The question of 
proof of death did come up in two cases before the Rota in 
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recent times, but the principal question at issue in these cases 
was the nullity of the marriage on grounds of ligamen.* 

It must not, however, be concluded from this that proof of 
death cases cannot be tried judicially. Canon 1552, § 2, lists 
among the objects of a trial the declaration of juridical facts 
which concern physical or moral persons. The death of a 
married person is a fact which has a decisive effect in deter- 
mining the freedom to marry of the other spouse. The latter 
can therefore petition that this juridical fact, viz., the death 
of the former spouse be determined judicially. 

The settlement of proof of death cases by judicial procedure 
presents, however, certain difficulties with regard to com- 
petency. If the rules for competency laid down in Canon 
1964 for marriage cases are to be applied, there would be only 
one forum competent to try proof of death cases, viz., the 
forum of contract. There can be no forum of the pars con- 
venta, for the simple reason that there is no pars conventa, 
or at least nothing is known about his whereabouts. Sub- 
ject to correction, I would venture to say that in such cases, 
the Tribunal of the place where the second marriage would 
take place is also competent to try the case. Since the sur- 
viving spouse, as far as the pre-nuptial investigation and the 
celebration of marriage are concerned, is the subject of the 
Ordinary in which she has at least a month’s residence, the 
Tribunal of this Ordinary would seem to be competent to pro- 
nounce on the free state of this spouse, as well as the Tribunal 
of the place of contract. 

Since the validity of the bond of marriage is not involved 
in a trial of this sort, but only the existence of the marriage it- 
self, certain requirements of the nullity trial will not have to 
be observed. The Tribunal can consist of a single judge, unless 
the Ordinary wishes to assign three judges. The intervention 
of the Defender of the Bond is not necessary,® although it 

4Cf. 8. R. Rotae Decis., vol. XX (1928), pp. 426-433, and vol. XXI (1929), 
pp. 3389-344, 


5 Cf. 8. C. C. Wratislav., Dub. Matrimonii, 14 dec., 1884, in Acta Sanctae 
Sedis, XX, pp. 546-554. This reply contains an interesting and exhaustive 
discussion of the arguments for and against the necessity of the intervention 
of the Defender of the Bond in such cases. 
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would seem proper for the Ordinary to order him to take part 
in the case in order to safeguard the public good and to argue 
in favor of the first marriage, which has the possession of law. 
The public good is always involved whenever a trial has to 
deal with marriage in any way, and for this reason, the judge 
will be allowed to summon witnesses ex officio in an effort to 
attain the truth. The petitioner and the Defender of the 
Bond have the right to appeal, but there is no obligation on 
the part of the Defender of doing so. There is no need of two 
concordant sentences in such eases, and the petitioner is free 
to remarry after the lapse of ten days in which no appeal is 
lodged. The appeal, if made, should be prosecuted before the 
regular tribunals, viz., the Metropolitan Tribunal and the 
Sacred Roman Rota. 

It is not advisable to make use of judicial procedure in proof 
of death cases because of the length of time and the greater 
expense involved. If a petitioner, therefore, submits a li- 
bellus requesting that the proof of death be established judici- 
ally, the Ordinary can suggest that the case be investigated 
through administrative procedure. But if the party does not 
acquiesce, it would seem that a formal trial has to be insti- 
tuted. 

Whether administrative or strictly judicial procedure is used 
in the handling of proof of death cases, in either case no deci- 
sion allowing the surviving spouse to remarry can be given 
unless there is moral certainty of the death of the former 
consort. The wording of Canon 1069, § 2, is very specific: .... 


“ ..non... licet aliud [matrimonium] contrahere, antequam 
de prioris nullitate aut solutione legitime et certo constiterit.” 


Mere probability of the other spouse’s death is, therefore, not 
sufficient; still less will the mere fact of absence justify a pre- 
sumption of death. On the other hand metaphysical and 
physical certitude excluding all fear of doubt, are not de- 
manded. The moral certitude that is required can be defined 
as, “the fixed or firm assent or adherence of the mind to a 
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truth, without any prudent fear of error 6 Tt is such that it 
excludes any well founded or reasonable doubt, but not the 
possibility of the contrary.’ The Instruction of the Holy Office 
“ Matrimonii vinculo” of May 13, 1868, concerning cases of 
presumed death, identifies moral certainty with probability 
of the highest degree: 


“ita nimirum ut... inde prudentis viri iudicium ad eam- 
dem mortem affirmandam probabilitate maxime, seu morali 
certitudine promoveri possit ” [n. 6]. 


That such moral certitude is required (and suffices) can be 
easily understood in view of the unity and indissolubility of 
marriage and the necessity of avoiding the danger of invalid 
and adulterous unions. 

Several instructions have been issued by the Sacred Con- 
gregation of the Holy Office indicating how this moral cer- 
tainty can be acquired in proof of death cases. One of the 
earliest, “Cum alias” of August 21, 1670, considered a certifi- 
cate of death from the Commander of the regiment in which 
the soldier had served as sufficient to establish the free state of 
the other party, not excluding, however, other legitimate 
proofs, if such a certificate could not be obtained. Another 
Instruction from the same Congregation on June 12, 1822, 
“Ingentes bellorum clades’, allows presumptions and conjec- 
tures based on proved facts pointing to death to be taken into 
consideration, providing these indications are of such a nature 
to induce in the mind of a prudent person the judgment that 

death has taken place. - It is interesting to note that the II 

Plenary Council of Baltimore (1866) enjoined that this In- 
struction be followed in determining the death of soldiers 
missing in the Civil War.8 


® Coffey, The Science of Logic, (New York, 1938), ett. 

7 Cf. the allocution of the Holy Father to the Auditors of the Sacred Roman 
Rota, Oct. 1 1942, on the moral certainty required in judicial processes, in Acta 
Apostolicae Sedis, XXXIV (1942), 338. A summary of this allocution is given 
in Tue Jurist of July 1943, IIT, 500-501. 


? ’ ? 
1868), n. 328 and Appendix XII. 
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This latter Instruction repeated at various times was finally 
superseded on May 13, 1868, by the Instruction “ Matrimonii 
vinculo”’ already mentioned.® This is the most complete in- 
struction on proof of death ever issued by the Holy See. The 
increased facilities of travel having given rise to a greater 
number of persons disappearing, the Holy See wished to give 
to Bishops definite norms which would allow them to settle 
such cases without the necessity of referring the matter to 
Rome. 

The Instruction, after stating that mere absence of a person 
no matter how prolonged, is not sufficient to prove death, civil 
legislation to the contrary notwithstanding, requires that a 
search be instituted for documentary evidence of death, and 
lists among the death certificates that may be accepted as full 
proof of death one issued by the military authorities. If 
there is no death certificate, the sworn testimony of two eye- 
witnesses of the death suffices, provided they knew the de- 
ceased and are in agreement as to the time, place, and cause 
of death. 

If but one eyewitness can be found, his testimony may be 
accepted as sufficient, provided he is trustworthy and testifies 
under oath, and provided his statements are corroborated from 
what is already known from other sources, or provided at least 
his testimony contains nothing strange or unlikely. This suf- 
ficiency of one witness in proof of death cases is an exception 
to the general principle of canon law according to which full 
proof is constituted only by the concordant testimony of two 
or three witnesses who are beyond all suspicion,’ and the rea- 
son for this exception is the reluctance of the Church to force 
a person whose spouse is dead to lead a celibate life. 

The Instruction goes on to say that in the absence of even 
one eyewitness, the testimony of hearsay witnesses can be ac- 

9 The complete text of this Instruction may be found in Acta Sanctae Sedis, 
VI (1870), 434-441; Acta Apostolicae Sedis, II (1910), 199-203; Collectanea S. 


C. de Prop. Fide, II, n. 1321; Codicis Iuris Canonici Fontes, IV, n. 1002; Acta 
et Decreta Concilit Plenarii Baltimorensis, III (1884), pp. 258-261. 


10 Canon 1791, § 2. 
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cepted if they heard of the death tempore non suspecto 
directly through eyewitnesses who are not now available. 

There may be cases, especially in time of war, in which no 
witnesses of any kind can be produced. Recourse may then 
be had to conjectures and presumptions which are of such a 
nature as to beget moral certitude. If, for example, it is 
established that the disappearance was unquestionably acci- 
dental, and not planned in any way, and if the disappearance 
occurred in circumstances which could have been a sufficient 
cause of death, such as a battle in which a large part of the 
army is annihilated, a shipwreck, a plane disaster, and the 
like, a strong presumption can be had that the missing per- 
son is no longer living. This presumption can be further 
bolstered by adminicular evidence as to the quality of the 
terrain in which he is known to have disappeared, the climate 
of the country, the dangers which the missing person would 
meet, the state of his health at the time of disappearance, etc. 
In the case of missing soldiers, the Instruction suggests that 
contact be made if possible with his commanding officer to 
seek information on the following points: whether the missing 
soldier was engaged in a battle, whether he might have been 
captured by the enemy, whether there is any likelihood of his 
desertion, whether he was placed in a dangerous position or 
sent on a dangerous mission. 

Finally, even rumor may be a sufficient proof of death, if it 
is attested by two sworn trustworthy witnesses who assert 
that the rumor came from the major part of the population, 
that is, appears to have a reasonable foundation, and that 
there is no probability of its having been started by persons 
who were materially interested in the death of the party. 

As can be seen from this brief summary, the Instruction of 
1868 is very complete and would allow Ordinaries to settle 
most of the cases of presumed death which may be presented 


11 The Instruction also says that advertisements in newspapers are not to be 
neglected, unless special reasons advise against this method of investigation. 


Obviously, such an advertisement would serve no purpose in the case of a 
soldier missing in action. 
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to them. Only when a prudent doubt still remains about the 
death of the missing person should the Ordinary submit the 
_ case to Rome with whatever evidence he may have gathered. 
The mind of the Holy See seems to be that these cases as far 
as possible should be settled by Ordinaries, in order to avoid 
the delays consequent upon referring the matter to Rome. 

The question may be asked whether the Instruction of the 
year 1868 is still to be followed today in proof of death cases. 
First, of all, it must be noted that this Instruction was not 
superseded by any later one before the Code. In 1883, the 
Sacred Congregation of Propaganda issued an instruction on 
the handling of marriage cases, in which minute and precise 
rules are given for proof of death cases; but this Instruction 
merely follows the rules of evidence laid down in that of 1868. 
As a matter of fact the Holy Office, requested to give an au- 
thentic interpretation of a section of the 1883 Instruction, re-, 
plied by quoting the Instruction of 1868.1* Furthermore, the 
complete text of this latter Instruction was reproduced in Vol. 
II of the Acta Apostolicae Sedis, in connection with the deci- 
sion on cases arising from the earthquake in Sicily and Cala- 
bria in 1908.** 

No new instructions on this subject were issued after the 
promulgation of the Code, and although the Code itself con- 
tains no implicit or explicit reference to the Instruction of the 
year 1868, it does contain an implicit reference to proof of 
death cases in Canon 1069, § 2, when it requires certainty of 
the dissolution of a first marriage before a second marriage 
can be allowed. The Instruction of 1868 explains how this 
certainty is to be acquired, and consequently it would seem 
to hold even today in such cases. All doubt in the matter is 
dispelled by the practice of the Roman Curia. The Sacred 
Congregation of the Sacraments in a case presented to it in 

12 Cf. Fontes, VII, n. 4901, paragraphs 41-43; cf. also S. C. 8. Off., inst. (ad 


Ep. Rituum Orient.), a. 1883, in Fontes IV, n. 1076. These two Instructions 
are identical except for the preamble and the conclusion. 


13 §.C.S. Off., 8 maii 1891, in Fontes IV, n. 1135. 
14 Acta Apostolicae Sedis, IL (1910), 199-203. 
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1920 advised the Bishop to complete the investigation ac- 
cording to the Instruction of 1868, and to have recourse to the 
Congregation only if he could not come to a decision after fol- 
lowing out this procedure.” Likewise the same Congregation 
in an instruction issued to the Italian Bishops in 1929 in con- 
nection with the Italian Concordat directed them to use the 
Instruction of 1868 in cases of presumed death arising out of 
World War I;** and in one of two post-Code Rota cases in 
which the question of proof of death was taken up, reference 
is made to the Instruction of 1868 as authoritative in the 
matter. This Instruction consequently is still binding today 
in cases of this sort, even when judicial procedure is used, and 
this means that in a formal trial, a favorable sentence may be 
given even when there is only one eyewitness. 


Since we are primarily concerned with cases involving sol- 
diers missing in war, it is of interest to note briefly the deci- 
‘sions given by the Holy See since the Instruction of 1868 in 
particular cases of this sort. 

The first case has to do with the disappearance of a sol- 
dier after the battle of St. Quentin, January 19, 1871, in the 
Franco-Prussian war. It was established that he had taken 
part in that battle and that nothing was heard of him there- 
after, in spite of the fact that he had made an agreement with 
seven of his comrades to meet at a certain place after the 
battle. A civil declaration of death was issued in 1886. The 
following year the Holy Office allowed his wife to remarry, 
provided it were established “ saltem summarie et extrajudi- 
cialiter ” that the man loved his wife and children and had no 
reason to disappear. 

More remarkable still is the decree of the Holy Office of J uly 
20, 1898, authorizing Bishops to declare free the wives of 
Italian soldiers who had disappeared after the battle of Adua, 


158. C. de Sacr., 18 nov. 1920, in Acta Apostolicae Sedis, XIV (1922), 96. 


ha C. de Sacr., 1 iul. 1929, in Acta Apostolicae Sedis, XXI (1929), p. 360 
n. 48, 


178. C. 8. Off., 17 apr. 1887, in Amer. Eccl. Rev., VIII (1893), (144). 
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March 1, 1896, provided it was certain that they had really 
taken part in the battle and that proper investigation had re- 
vealed no trace of them.?® 

This decision is remarkable because it gives a blanket per- 
mission to remarry on the basis of mere disappearance in 
battle, and this only two years after the men had become mis- 
sing. But the Holy See justified its stand by stating that 
there were special circumstances in this case which warranted 
such a decision, insinuating perhaps that if the missing men 
had not been killed in battle, they would eventually have be- 
come the victims of the brutality and ferocity of the Abys- 
sinians. 

This latter decision was invoked by the Sacred Congregation 
of the Sacraments in the case of a Russian soldier who had 
taken part in the battle of Mukden in the Russo-Japanese war 
of 1904-1905. The battle which lasted from February 19 to 
March 10, 1905, ended by the fall of the city to the Japanese. 
It was estimated that 97,000 Russian soldiers were lost in the 
battle. The Sacred Congregation, placing great stress on a 
document issued by the Russian military authorities in con- 
nection with the missing soldier, permitted the wife to re- 
marry, and stated that in similar cases arising out of the war 
the decision of the Holy Office in the Adua case was to be 
applied.?® 

The only official declaration of the Holy See in connection 
with cases arising out of the World War is the instruction al- 
ready mentioned as issued to the Italian Bishops in 1929 stat- 
ing that the Holy Office Instruction of the year 1868 should be 
followed in such cases.”° | 

18“ Dummodo agatur de viris, qui certo adstiterunt pugnae de Adua, et, 
peractis opportunis investigationibus, indubitanter dignosci nequeat an vir 
reapse mortuus ceciderit, attentis specialibus circumstantiis in casu exposito 
occurrentibus, et valida praesumptione obitus, Ordinarius permittere poterit 


transitum ad alias nuptias” (S.C.S. Off., 20 iul. 1898 in Acta Sanctae Sedis, 
XXXI [1898-1899], 252). 


19 §. C. de Sacr., 16 dec. 1910, in Acta Apostolicae Sedis, III (1911), 27-29. 


208, C. de Sacr., 1 iul. 1929, in Acta Apostolicae Sedis, XXI (1929), p. 360, 
n, 48. 
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Considering this instruction, therefore, and the decisions of 
the Sacred Congregations just examined, an Ordinary would 
seem justified in declaring a missing soldier dead and allowing 
his wife to remarry when the following conditions are verified: 


1) It is established that the soldier actually took part in a 
battle, and was not seen again. 

2) Proper and adequate investigation according to the Instruc- 
tion of 1868 fails to reveal any trace of the missing man. 

3) His married life was happy and there was no apparent 
reason for him to hide or disappear. 

4) A reasonable length of time, which will depend on various 
circumstances, has elapsed to give the missing person ample 
opportunity to get in touch with his family, in the event 
that he was captured by the enemy.*? 


On the strength of these factors, the Ordinary can acquire 
moral certainty of the death of the soldier in question. Greater 
caution, however, would have to be taken in the case of men 
who disappeared at sea and who could have escaped in a life 
raft and reached some island where there are no facilities of 
communication. A greater lapse of time would be required 
in their cases than in the case of a soldier who had disappeared 
as a result of land warfare. The same should be said in the 
case of men who disappeared in a plane, if the plane is merely 
missing and there is no evidence that it crashed or blew up. 


Before discussing cases arising from the present war, it may 
be well to examine more in detail the attitude of the Holy See 
with regard to documents offered to establish proof of death. 
From various Instructions and decisions issued by the Holy 
See in proof of death cases, it is clearly deduced that the best 
proof of death is documentary. Such Instructions rule that 
a search must first be instituted for a public certificate, eccles- 
lastical or civil, of the person’s death and that testimonial 
proof should be resorted to only if such a document cannot be 


21 Cf. Rice, 0. c., p. 95; also Doheny, Canonical Procedure in Matrimonial 
Causes, II, 610. 
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secured. If an ecclesiastical certificate is not available, a civil 
record will have the same force, provided the civil authorities 
who issued it had the obvious means of knowing of the death. 
Thus in the case of the earthquake in Sicily and Calabria on 
December 28, 1908, the Holy See declined to accept the cer- 
tificates of death issued by the Italian government, on the 
ground that they were mere declarations of death based on the 
fact that the individuals were missing after the disaster.2? 
This reply of the Holy Office was given on March 12, 1910, 
just a little over a year after the earthquake, and, due to the 
confusion and chaos consequent on the catastrophe, the civil 
authorities had not been able to conduct proper investiga- 
tion to verify death in particular cases. The Holy See, deem- 
ing that absence could be explained by dispersion of families 
as well as by death, ordered that each individual case be ex- 
amined according to the Instruction of the year 1868. 

We have seen, on the other hand, how in the ease of the battle 
of Mukden, a declaration of death of the military authorities 
was accepted as having probative value even though no one 
saw the man get killed, because there was a strong presumption 
in the case that the man’s disappearance could be explained 
only by death. 

We may observe here that in the Instructions of the Holy 
See, certificates issued by military authorities attesting to the 
fact of death are attributed the same probative force as a 
public civil document, and consequently are sufficient of them- 
selves to furnish the moral certitude required in proof of 
death cases. 

Declarations of death, however, issued by either civil or mil- 
itary authorities— and I am using the word declaration of 
death here as opposed to certificate of death — cannot pro- 
duce moral. certainty of the person’s death, if they are based 
merely on the unexplained absence of the person for a cer- 
tain number of years determined by law. To the question: 


22.9. C. de Sacr., 12 mart. 1910, in Acta Apostolicae Sedis, II (1910), 196. 
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“ Utrum provisiones legis civilis de absentibus coniugibus locum 
certitudinis moralis de eorum morte tenere possint, ac conse- 
quenter utrum derelicti coniuges, perfectis et impletis istis pro- 
visionibus, aliud matrimonium legitime contrahere valeant?” 


the Holy Office replied to the Vicar Apostolic of Pondichery 
on June 28, 1865: 


“Tuxta expositum, Negative, et expendendos esse casus particu- 
lares ab ipso Vic. Apost. iuxta Instructionem quae eidem com- 


municatur.” 73 


The “ expositum ” in the case was the following: According to 
the English law effective in India at the time, absence of a 
spouse for seven years was equivalent to moral certainty of his 
death, if he did not return or give news of himself following 
the insertion in the newspapers at the end of the seven-year 
period of an advertisement requesting word from him. ‘A dec- 
laration of death would then have been issued by the civil au- 
thorities without any further investigation. It is obvious 
that the Church cannot accept such a declaration of death 
as conclusive with regard to marriage. 

But the case is not the same if this declaration of death is 
issued only after a diligent and careful investigation. To 
quote from the reply of the Sacred Congregation of the Sac- 
raments in the case of Mukden: 


‘“Verum ad moralem certitudinem in re gignendam argumenta 
depromi quoque possunt ex actis a civili Tribunali confectis, 
examine super ipsis instituto, prouti S. Off. die 6 Februarii 1861, 
respondit: 

“ Argumenta etiam desumi possunt ex actis a Tribunali civili 
confectis, et deinde super illis instituto examine, ubi nihil con- 
trarium reperiatur, ab Ecclesiastica potestate fieri debet sen- 


23 S.CS. oe 28 iun. 1865, in Fontes IV, n. 984. The Instruction that was 
sent is the “Ingentes bellorum clades” of 1822, which was superseded by the 


“ Matrimonii vinculo” of 1868. - 
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tentia, qua declaratur satis constare de obitu personae cuius 
existentia inquiritur.” 24 


I have prefaced the consideration of proof of death cases 
arising from the present war with these remarks about the 
probative value of certificates and declarations of death for 
the simple reason that for all or almost all our information 
concerning the status, living or dead, of men in the service, 
we are dependent at the present time on documents and com- 
munications emanating from military bureaus. It is import- 
ant, therefore, to know just how much weight can be placed 
on the information contained in such papers. With this in 
mind, we can now take up proof of death cases involving mil- 
itary or naval personnel in the present war. 


Part Two 


We are all more or less familiar with casualty reports used 
by the armed services and the classification of the casualties: 
dead, killed in action, wounded in action, injured, missing in 
action and missing. We are not concerned directly with the 
wounded in action and the injured. Taking up, first, the type 
“ dead ” or “ killed in action ”, we find on examination of both 
the Army and Navy regulations, that the utmost diligence is 
exerted to provide correct identification and strict accuracy in 
all death reports, and that reports of this nature are not trans- 
mitted to the next of kin when any reasonable doubt exists 
as to the accuracy of the essential facts. The notification of 
death is transmitted to the next of kin by commercial telegram 
from the commanding officer if death occurred within the con- 
tinental limits of the United States, otherwise from the Secre- 
tary of War or the Secretary of the Navy. This notification 
will include the fact, date, place and cause of death, and will 
be followed by a letter of sympathy from the commanding 
officer or chaplain advising the next of kin of the circum- 


249, C. de Sacr., 16 dec. 1910, in Acta Apostolicae Sedis, III (1911), 28. The 
complete reply of the Sacred Congregation is to be read attentively. Italics 
our own. 
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stances surrounding death, including specific cause and place, 
the grave location, information about the burial service, and 
all other information of a personal or sentimental nature 
which may be of comfort to the family. If death occurred 
overseas this letter is routed through the headquarters respon- 
sible for rendering casualty reports so that a check may be 
made to insure that an official casualty report has been made 
prior to the dispatch of the letter. 

A further check on death reports is available in the case of 
Navy casualties. At or about the same time that the report 
of the commanding officer has gone forward to the Secretary 
of the Navy, it is the duty of the particular surgeon of the 
ship, station or unit to execute certificates of death of the per- 
sonnel under his medical supervision. These certificates, pre- 
pared at the earliest possible moment, are forwarded by the 
naval surgeon to the Bureau of Medicine and Surgery of the 
Navy Department at Washington, D. C. They contain very 
complete information as to the identification of the individual, 
his rank or rating, place and date of birth, nationality and 
other identifying marks. It also includes the relation and the 
name and address of his next of kin or friend, his place of ad- 
mission into the Navy and the date thereof, place of death 
if that is not a military secret, the date and the hour. The 
cause of death, both principal and contributory, is given if 
known, disposition of the remains, and a summary of facts 
relative to his death. The Navy Department will not send 
the check for six months’ salary to the next of kin until a cer- 
tificate of death is received from the Bureau of Medicine and 
Surgery. Consequently when a death report is received from 
a commanding officer, a gratuity form is prepared and sent to 
the Bureau of Medicine and Surgery, which will hold this 
form until the actual completed certificate of death is received 
from the surgeon. Possibility of errors is thus reduced to a 
minimum. Cases may occur in which a naval man “returns 
to life” after the telegram notifying the next of kin has gone 
out but experience has shown that there has not been occasion 
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to change a report of death to another status when the full 
report is received by the Bureau of Medicine and Surgery. In 
a few instances there have been errors of a day or two on the 
date of death, and that is all. 

The situation faced by the Adjutant General’s Office is con- 
siderably more complicated in most instances than in those 
presented to the Navy Department. Whereas the Navy’s per- 
sonnel is usually grouped on a battleship, flying boat, ete., or 
ground station, the Army is scattered in its operations. It is 
_ true that surgeons are required to make a report to the com- 
manding officer who will in turn notify the Adjutant General’s 
Office as described above. But cases may occur in which the 
death has not been brought to the attention of the surgeon, or 
in which the body is found cnly some time after combat ac- 
tion. Even, however, in such cases utmost care is to be used 
in recording the death and the identity of the deceased. 

An example of the great care to be used in identification of 
bodies is afforded by the regulations issued to the Quarter- 
master Corps for personnel assigned to Graves Registration 
Service: 


“Par. 2—Battlefields will be carefully searched for un- 
buried or unsuitably buried dead and isolated and unmarked 
graves. Unburied dead will, if possible, be buried in the near- 
est established cemetery, taking every precaution to preserve 
identity of bodies and exhausting every means of identifying 
unknown bodies.” 

“Par. 7—When conclusive evidence of identity of deceased 
is not present the fingerprints of both hands will be taken. If 
this is not possible, a tooth chart will be filled out and notation 
made on report of interment of anatomical characteristics.” *° 


In spite of all the precautions taken, in spite of the fact that 
all modern methods of identification are used as occasion re- 
quires, erroneous death reports have come to light. These are 
unavoidable when we consider the millions of men now in the 
armed services; but it can be safely asserted that such mis- 


25 Army Regulations, No. 30-180, Dec. 8, 1944. 
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takes constitute but a slight fraction of one per cent of all 
deaths reported, and that a death certificate from a competent 
department of the armed services is sufficient to produce moral 
certitude. 

But let it be noted here that neither the official telegram of 
notification nor the follow-up letter received by the next of 
kin constitute an official certificate of death. First of all, 
there are no signs in the telegram from which its authenticity 
may be deduced. In the second place, the follow-up letter 
could hardly be construed as a public civil document. It is 
at most a letter of sympathy in which more ample details will 
be given about the circumstances surrounding the death of 
the person in question, and, although when taken in connec- 
tion with the official telegram of notification, it will offer 
strong indication of death, it certainly does not have the legal 
force attached to an authentic declaration of death properly 
signed and sealed by a competent bureau. 

Such an official certificate will be issued by the War or 
the Navy Department if the person requesting it offers a 
legitimate reason why this certificate should be issued. The 
departments concerned are reluctant to issue them to private 
individuals, because information may at times be contained 
in them of a confidential character. At the present time, 
private insurance companies have worked out an agreement 
with the War and Navy Departments whereby such certificates 
will be issued to the home offices of such companies upon 
application of a branch office. The home offices have agreed 
to keep confidential the information thus received. 

Since private insurance companies will not accept as suffi- 
ciently probative the telegram of notification for the purposes 
of settling death claims, it does not seem that in the much 
graver matter of admitting a person to a second malriage, 
ecclesiastical authorities should be satisfied with the meager 
information which such telegrams contain.2¢ 


26 Nor would it be sufficient to contact the insurance company to find out 
whether the death claim has been paid. The Roman Instructions are insistent 
that the ecclesiastical authorities secure the official certificate of death; it is 
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It is suggested, therefore, that whenever a person requests 
that she be allowed to contract a second marriage on the basis 
of the death of her first husband in the service, the pastor 
should require from her the official telegram of notification 
and the follow-up letter. These should be sent to the Ordin- 
ary, who will request from the proper bureau in Washington 
an official certificate of death.27 Upon receipt of this certi- 
ficate attesting to the fact of death, the Bishop could then 
authorize the pastor to proceed with the second marriage, if 
there are no further obstacles in the way. There are several 
reasons to recommend the adoption of this procedure. Such 
a certificate would be issued more readily to a Bishop than to 


not sufficient to know from other sources that such a certificate has been 
issued. Besides, very often, when only a small claim is involved, the insur- 
ance companies do not trouble to request the certificate of death from the 
competent service bureau in Washington. 


27 The following bureaus are competent to issue death certificates: 


1. For all branches of the Army: 
Casualty Branch 
The Adjutant General’s Department 
War Department 
Washington 25, D. C. 
Ask for Certificate of Death. 


2. For all branches of the Navy and Marine Corps: 
Bureau of Medicine and Surgery 
Navy Department 
Washington 25, D. C. 
Ask for Certificate or Report of Death. The Report of Death is 
a transcript of the official Certificate of Death which is issued to 
insurance companies and to which has been added information 
which may be of value to such companies in determining their 
liability. It is prepared from the official certificate and may be 
considered to carry the same weight. 
3. For members of the Coast Guard and the Merchant Marine: 
Military Morale Section 
United States Coast Guard Headquarters 
Washington, D. C. 
Ask for Certificate or Report of Death. Merchant Marine casual- 
ties for the duration of the war are processed through the Coast 
Guard Headquarters. 
The date of death used on all these certificates will be the date on which it 
is known death occurred or the most accurate estimation that can be made on 
the basis of all the information available to the department concerned. 
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a pastor. The Ordinary or his delegate would be better quali- 
fied to determine whether the record from the department 
concerned is in reality a certificate of the fact of death or 
merely a finding of presumptive death. Finally, this pro- 
cedure would seem to be more in agreement with the Instruc- 
tion of the Sacred Congregation of the Sacraments of June 29, 
1941, recommending that the pastor secure the “ nihil obstat ” 
of the Ordinary before assisting at marriages.”* 

Generally, there will be little or no difficulty in admitting 
to a second marriage the wives of service men who have been 
officially reported dead in the first instance by military or 
naval authorities, since an official certificate issued by them 
can be considered as having the same force as a death certi- 
ficate coming from the Bureau of Vital Statistics.°° More 
complicated is the case of military personnel officially re- 
ported as “missing” or “missing in action”. The term 
“missing” is used when a service man cannot be definitely 
accounted for, following authorized activity not involving 
action against the enemy. He is reported “ missing in action ” 
when he cannot be definitely accounted for following an en- 
gagement with the enemy. In other words, the concepts 
“missing” and “ missing in action” are always more or less 
negative: it is not definitely known by American or Allied 
sources whether personnel reported to be “ missing ” or “ miss- 
ing in action ” are in fact dead or alive. 

It was foreseen from the very beginning of the war that 
disappearances of this sort would occur, and it was necessary 
to determine beforehand what the legal status of missing 
persons would be with regard to their right to pay and allow- 


288. C. de Sacr., 29 iun. 1941, Instr. de normis a parocho servandis in per- 
agendis investigationibus antequam nupturientes ad matrimonium admittat, 
n.4,a. The “nihil obstat” must be secured when the parties are from differ- 
ent dioceses. The Instruction is contained in the Supplement to Tue Jurist 
of January, 1942. English text in Bousearen, Canon Law Digest, II, pp. 253 ss. 


°° The Ordinary or the pastor should never accept as conclusive a listing of 
“dead” as found in the newspapers or a notice to the effect that a pro-burial 
service will be or has been celebrated for the person in question, although these 
may at times constitute valuable adminicular evidence. 
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ances. Accordingly early in 1942, an act was processed through 
the Naval Committees of the Congress “to provide for con- 
tinuing payment of pay and allowances of personnel of the 
Army, Navy, Marine Corps, and Coast Guard... during 
periods of absence from post of duty, and for other purposes.” 
This act was approved on March 7, 1942, and is now the basic 
law of what is known as “ The Missing Persons Act.” 


As car be seen from the title of the Act, its main purpose is 
to make suitable provision for the support of dependents of 
personnel of the Army, Navy, Marine Corps, and Coast Guard 
by authorizing the continued payment, or credit in the ac- 
counts, of the pay and allowances of missing persons for one 
year following the date of commencement of absence from 
their posts of duty or until such persons have been officially 
declared dead. The law, therefore, is intended to govern 
only the pertinent matters in the administration of the War 
Department and the Navy Department, such matters as pay, 
allowances, allotments, and the like, and the time for which 
they may be legally authorized. It has no direct bearing on 
state laws or on civil matters generally. In particular, it has 
nothing to do with granting or denying the wife of a missing 
person the right to remarry. If it authorizes certain pre- 
sumptions with regard to the death of a missing person, such 
presumptions are merely for the administrative purposes of 
the military or naval departments concerned. For our pur- 
poses, then, we are interested not so much in the authorization 
granted by the law of making findings of death, but in the 
manner in which under the law, such findings of death are 
made. 

Section 2 of the Act of March 7, 1942, Public Law 490— 
77th Congress reads as follows: 


“ Any person who is in active service and is officially reported 
as missing, missing in action, interned in a neutral country, or 
captured by an enemy shall, while so absent, be entitled to 


30 This name was officially confirmed by an amendment of July 1, 1944. For 
full text of the Act, cf. infra, “ Decrees and Decisions”. 
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receive or to have credited to his account the same pay and 
allowances to which such person was entitled at the beginning 
of the absence or may become entitled to thereafter. . . — 


Section 4 prohibits payment of allotments for any period 
beyond twelve months following the officially reported date 
of commencement of absence, except in relation to persons in 
the hands of an enemy or interned in a neutral country. 

Section 5 has the following: 


“ Upon the expiration of twelve months from the date the per- 
son is reported as missing, or missing in action, in the absence 
of an official report of death of the missing person, the head of 
the department concerned is authorized to make a finding of 
death of such person. Following a finding of death, the six 
months’ death gratuity provided by law is authorized to be 
paid.” 


Section 15 determines that the act “ shall be effective from 
September 8, 1939, and shall remain in effect until the termin- 
ation of the present war with Germany, Italy, and Japan, as 
proclaimed by the President, and for twelve months there- 
after.” This particular section was later amended to provide 
for cessation of the Act before the expiration of twelve months 
following the end of the war in the event of a concurrent 
resolution of Congress or a proclamation of the President. 

The act was drafted and enacted on the basis of prior and 
more or less normal war experience and as far as could be 
foreseen at the time was adequate in its provisions. But by 
the fall of 1942 there was an increasing realization that modi- 
fications would have to be made in the law, due largely to the 
failure of the Japanese government to comply with inter- 
national agreements in reporting deaths and captures, thus 
necessitating greater latitude in the continuance of absentees 
in a missing status. Under the original law allotments ceased 
to be paid after twelve months’ absence. On the other hand, 
the Secretaries of the departments involved could at the end 
of the twelve-month period issue a finding of death, but were 
under no obligation of doing so. As a matter of fact, they 
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felt in many cases that they could not with assurance make 
a finding of death that they were confident would hold up. 
As a result hardship was created for dependents who were 
deprived of allotments after twelve months but could not 
receive the death gratuity since a finding of death had not 
been issued. To remedy such a situation, and to avoid any 
disagreement in the length of time a person could be kept in 
a missing status, Section 3 of the original law was modified to 
allow payment of allotments as long as a person was carried 
as Missing; and section 5 was completely revamped to pro- 
vide that “ when the twelve months’ period from date of com- 
mencement of absence is about to expire in any case of a per- 
son missing or missing in action and no official report of death 
or of being a prisoner or of being interned has been received, 
the head of the department concerned shall cause a full review 
of the case to be made. Following such review and when the 
twelve months’ absence shall have expired, or following any 
subsequent review of the case which shall be made whenever 
warranted by information received or other circumstances, 
the head of the department concerned is authorized to direct 
the continuance of the person’s missing status, if the person 
may reasonably be presumed to be living, or is authorized to 
make a finding of death.” If a finding of presumptive death 
is made, the date of death is the date following twelve months 
of absence, and the accounts of the missing man are closed as 
of that date. Of course, if he is continued in a missing status, 
pay and allowances continue to be credited to his account, and 
allotments continue to be paid therefrom. The amendments 
were enacted into Public Law No. 848—77th Congress on 
December 24, 1942.4 


31 Further amendments were made to the Act by Public Law 408—78th Con- 
gress, approved on July 1, 1944. Section 9 was amended to include, among 
other things, the following: “If the twelve months’ absence prescribed in sec- 
tion 5 of this Act has expired, a finding of death shall be made whenever infor- 
mation received, or a lapse of time without information, shall be deemed to 
establish a reasonable presumption that any person in a missing or other status 
is no longer alive.’ This has in no way affected the procedure of the various 
casualty bureaus, and the review prescribed by law is conducted accurately in 
the manner outlined in the following paragraphs. For full text of these amend- 
ing Acts, ef. infra, “ Decrees and Decisions”. 
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It will be noticed that neither Public Law No. 490 nor 
Public Law 848 has any provision for the review of a missing 
case until twelve months after the date of disappearance. No 
finding of presumed death, therefore, can be issued before the 
lapse of this twelve months’ period, unless, of course, con- 
clusive evidence is received that the man in question was 
actually killed or is dead. In the latter case, an official certi- 
ficate of death, not a finding of death, will be issued by the 
competent bureau. 

It will be noted secondly that the finding of death at the 
termination of twelve months’ absence is not something auto- 
matic, which is issued solely on the basis of lack of information 
about the missing person during that period of time, but it 
must be based by law on the results of the review. “If the 
person may reasonably be presumed to be living” no finding 
of death can be issued, and the missing status must be con- 
tinued until such time as a subsequent review of the case 
based upon information received or other circumstances war- 
rant the discontinuance of the missing status.* 

I have looked into the operation of the Missing Persons 
Act in the various branches of the service, particularly with 
regard to the review ordered by law when a service man has 
been in a missing status for one year. To that effect I have 
contacted among others the Adjutant General of the Army, 
the Chief of Naval Personnel, the Director of the Dependents 
Welfare Division of the Navy, the Commandant of the Marine 
Corps, and the Acting Chief of the Military Morale Division 
of the U. 8. Coast Guard. All were very cooperative and 
even interested, and I submit herewith the result of the 
investigation. 

32In a pamphlet issued by the Bureau of Naval Personnel and entitled 
Information Concerning Navy Personnel Reported M issing (Navpers-15-035), 
we read the following: “ A presumptive finding of death is never made so long 
as any reasonable possibility of survival is believed to exist” (p. 4). Similarly 
the Information Bulletin, a monthly magazine published by the Bureau of 
Naval Personnel, in the issue of August, 1944 (No. 329), in an article on the 


reporting of casualties: “A finding of death is made when the evidence indi- 


cates beyond doubt that the presumption of continuance of life has been over- 
come.” 
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If a missing person is alive, he must fall into one of the 
following categories: 


a. Prisoner of war.—Reports listing prisoners of war re- 
ceived from enemy governments through International Red 
Cross are carefully checked and the status of persons listed 
in these reports is changed from missing in action to prisoner 
of war. Correspondence received in the United States from 
prisoners of war in enemy hands is checked by Postal Censor 
to insure that the writer has been officially reported a prisoner 
of war. In addition enemy propaganda broadcasts are moni- 
tored and any message from or reference to an American 
prisoner of war is carefully noted in the individual’s file. 

b. Interned in a neutral country.—Internees are promptly 
reported both by the neutral government and by the American 
Military Attache to that government. 

ce. In the protective custody of the “underground” in 
enemy-occupied territory.—In many instances clandestine re- 
ports are received concerning personnel safe in partisan hands. 
Persons who succeed in returning to their organization with 
the assistance of the “ underground ” are interrogated for the 
purpose of ascertaining the identity of others who may be 
alive and evading capture in enemy occupied territory. 

d. Alive in hospital and unable to identify himself because 
of loss of speech or amnesia.—Fingerprints of such persons 
are forwarded to Washington for identification. 

e. Adrift at sea or lost in remote jungle or mountainous 
terrain as the result of an aircraft accident. — Local com- 
manders conduct thorough and painstaking searches for such 
casualties over the area where it is considered likely survivors 
might be recovered. These searches, as far as circumstances 
will allow, are vigorously pursued until such time as continued 
survival is considered extremely improbable. A report of the 
search conducted and a statement of any facts supporting a 
presumption of survival, such as climate, terrain, etc., are for- 
warded to the proper department together with an opinion 
on the advisability of further search.** 


33] am informed that at the present time certain precautions of a secret 
nature are also taken to recover persons missing in action. 
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All information received, whether officially or unofficially, is 
placed in the individual’s file and slowly accumulates in the 
casualty department of the service concerned. When the 
twelve months’ period from date of commencement of absence 
is about to expire in any case—eight and a half months, to be 
exact, from the date of the beginning of the missing status— 
and no official report of death or of being a prisoner or of 
being interned has been received, a complete review of the 
case is initiated by competent officials. The Casualty Branch 
of the Adjutant General’s Office, e. g., has established a section 
designated as the Status Review and Determination Section, 
which is charged with the review of the case and the making 
of recommendations for action to be taken by the Chief of the 
Casualty Branch, to whom, under the law, the Secretary of 
War has delegated the authority of making findings of death. 
This section is composed of specially qualified and trained 
civilian investigators working under the supervision of a group 
of officers, all of whom are attorneys. All information avail- 
able in the War Department, including all pertinent official 
and unofficial reports, is collected: war diaries, action reports, 
administrative reports, proceedings of boards of investigation, 
intelligence reports, survivors’ statements, ete. The next of 
_ kin of the missing person are contacted to determine whether 
they have received any information which is not in the pos- 
session of the War Department. If information on file is not 
considered adequate, inquiries are addressed to the command- 
ing officer of the missing man, to his surviving comrades and 
to persons believed to have accurate eyewitness knowledge 
of the facts and circumstances attending his disappearance. All 
data accumulated is then analyzed in the light of War Depart- 
ment experience concerning reporting practices of our enemies, 
eo 
survival time in certain Saat i cirevinae 
adrift on a raft in the South Atlanti i a ee 
mination of this extensive i ae rae ot eet a 

| nvestigation and analysis covering 
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a period of three and a half months, it is determined that the 
presumption of life is unreasonable, that in the light of all 
the circumstances and information at hand, the missing person 
can no longer be reasonably presumed to be living, a finding 
of death is made by the Chief of the Casualty Branch and 
notification is sent to the next of kin. Otherwise the person 
is continued in the status of missing or missing in action. Of 
course, if the investigation conducted by the service depart- 
ment at the end of the twelve months’ period reveals any 
evidence to show that the serviceman is actually deceased, and 
that the presumption of his death need not be invoked, this 
fact and the date of actual death are reflected in the formal 
determination. 

The same procedure is used in the review of missing cases 
in the Navy, Marine Corps and Coast Guard and experience 
has shown that all branches of the service are very conserva- 
tive in issuing findings of death. There are cases in which 
persons have been carried missing in action for over three 
years, and the Casualty Branch of the Adjutant General’s 
Office takes pride in the fact that not one of the military per- 
sonnel liberated after the American recapture of the Philippine 
Islands had been presumed dead, in spite of the long absence 
and the failure of the Japanese government to report all pris- 
oners. Of course, we may expect that cases will occur in 
which the person who has been officially presumed dead will 
“come back to life.” At least one such case, to my knowl- 
edge, has come to light, and there may be others. Such cases, 
however, I think will be very rare and exceptional, and due to 
circumstances that are quite extraordinary and unforeseen by 
even a prudent individual. In the case which I have in mind, 
I think that any prudent man, considering the circumstances 
of the disappearance, would have had moral certainty of the 
person’s death, and nevertheless, the flyer was kept in a miss- 
ing status for twelve months after his disappearance.** 


34 Tt. Harold W. Goad, knowing that his plane would explode after it had 
burst into flames in a raid over Burma, dived the B-24 out of formation 20,000 
feet in the air to prevent damage to the other craft in the squadron. The 
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Although the findings of death issued under the Missing 
Persons Act are conclusive and binding only on the depart- 
ments concerned and for purposes of administration, they 
are, however, made after such an exhaustive investigation of 
possibility of survival, that they carry with them a very high 
degree of probability, if not moral certainty, of their accuracy. 
Because of this, most State courts at the present time accept a 
finding of death by the War or Navy Department as evidence 
of death for the purpose of appointing executors and admin- 
istrators and settling estates. 

The Veterans’ Administration accepts official findings of 
presumed death made by service departments as conclusive 
of the fact of death although not obliged under the Missing 
Persons Act to do so. However, as a general rule the Admin- 
istration for insurance purposes will not take the presumptive 
date of death assigned by the service department which is the 
day following the expiration of the twelve months’ absence, 
but the date indicated by the facts and circumstances of the 
disappearance as the date on which the insured met his death. 
The presumptive date of death is of necessity accepted when 
for security reasons no details regarding the disappearance of 
the insured may be released by the service department. 

Likewise, all large insurance companies in the United States 
accept a finding of death as due proof of the fact of death for 
life insurance settlement purposes. In February 1943, the 
Executive Committee of the International Claim Association, 
an organization with which most insurance companies are 
affiliated, passed the following resolution after a conference 
with a group of officers assigned to the review of missing 
casualty cases: 


explosion of the plane blew Goad through the roof of the fuselage. Two 
others also survive. Only the fact that they were wearing flak helmets saved 
their lives when they were blown headfirst through the metal wall of the 
plane. Others in the formation who saw the ship explode in a blinding ball 
of flame reported there was not a chance that any of the crew had survived. 
The Army issued a finding of death on the expiration of the twelve months’ 
period in which he had been reported missing. Goad was found convalescing 
in a hospital in Rangoon when the British took the city. 
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“Inasmuch as the Armed Services will now issue a ‘ Finding 
of Death ’ Certificate predicated upon careful consideration by 
competent officials of all presumptive evidence of death avail- 
able to them, including confidential information not available 
to the public, it is reeommended that the companies consider 
their claims on the basis of such ‘ Finding of Death’ Certi- 
freates,  * 

Such certificates are secured by the insurance companies in 
the same manner as that outlined previously for the official 
certificate of death, but it is always clearly indicated in the 
form that the determination of death is based on presumption 
and specific reference is made to Public Law 490, under which 
it issued. 

Finally, the Department of Justice of the Federal Govern- 
ment carries, in its program for States, a bill which allows 
State officials to take the official certificate of presumption of 
death issued by the Secretary of War or the Secretary of the 
Navy as prima facie evidence of death. This policy, which 
has now been adopted by twenty-two States, allows the issu- 
ance of marriage licenses by the proper officials whenever 
proof is presented that the serviceman has been officially pre- 
sumed dead. In those States which have not adopted this 
policy, the laws governing presumption of death would have 
to be considered. Most State laws require the lapse of a period 
of seven years before a presumption of death may be legally 
invoked with regard to marriage. Some States, however, have 
shortened the waiting period in the case of military personnel 
missing in action to as little as three years. 


What policy should be followed by the ecclesiastical authori- 
ties when the surviving spouse seeks permission to remarry 
on the basis of a notification from the War or Navy Depart- 
ment that her husband has been officially presumed dead? 


35 Quoted in a pamphlet entitled Information and Procedure to Expedite 
Payment of Death Claims among Members of the Armed Forces of the United 
States and Canada (second revised edition, published by the International 
Claim Association, Sept., 1943), p. 10. 


ay THE JURIST 


Obviously pastors may not in such cases admit the person to a 
second marriage without referring the case to the Ordinary. 
If it is recommended that he do this even in cases in which 
there is evidence of the fact of death, a fortiori he will be re- 
quired to submit the case to the Ordinary when there is ques- 
tion of death based on presumption. Together with the ex- 
position of the case, he will forward to the Ordinary all the 
pertinent documents including the official notification to the 
next of kin that the serviceman’s status has been changed 
from missing to presumed death. Assuming that the Ordin- 
ary has no reason to doubt the authenticity of the official 
notification, there are two extremes which must be avoided 
in the handling and settlement of the case presented. The 
Ordinary should not reject as of no value the finding of death 
made by the service department. As we have seen, such a 
finding is issued only after an exhaustive investigation and 
the sifting of evidence obtained from sources accessible only 
to the service departments. For the Ordinary to reject the 
finding of death would be to deprive himself of a factor which 
can be of great importance in arriving at a decision. 

On the other hand, he should not accept the mere state- 
ment, even though official, that the serviceman in question is 
now presumed dead as full proof of death. Findings of death 
issued under the Missing Persons Act are conclusive only for 
the purposes of the Act, i.e. for closing the accounts of the 
missing person. The primary interest of the various service 
departments in issuing such findings is economic and admin- 
istrative, it has no relation whatsoever to the question of mar- 
riage. The Ordinary’s primary concern in the case is with the 
unity and indissolubility of the marriage bond, and he must 
be sure that these properties of marriage are not jeopardized 
by permission to contract another union. In other words, he 
must have moral certainty of the death of the first spouse 
before he can grant that permission. Knowing how care- 
fully findings of death are issued, he may feel that the official 
investigators who reviewed the case must have had moral 
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certainty of the death before they recommended a finding of 
presumptive death, but he cannot say whether the same facts 
and circumstances would have induced moral certainty in his 
own mind, and he, not another person, is the one who must 
have acquired moral certainty before he allows the surviving 
spouse to remarry. He should attempt therefore to deter- 
mine upon what facts and circumstances the official finding of 
death was issued. For the purpose it is recommended that 
he delegate the Officialis—if he has not already assigned the 
case to him when the pastor sends in the papers—to conduct 
the investigation and to give a decision. The Officialis, pro- 
ceeding administratively, will institute an investigation in 
accordance with the norms laid down in the Holy Office In- 
struction of the year 1868, and secure in this way as much 
information as possible independently of the evidence in pos- 
session of the service departments in Washington. His in- 
vestigation should cover especially points which may have 
been overlooked by the official investigators in Washington, 
_ or in which they had no particular concern. He should, e. g. 
inquire into the home circumstances of the missing person to 
discover whether, besides the fact that he had been in battle, 
there are no other reasons such as marital difficulties, un- 
happiness, etc., which could account for his disappearance. It 
may be found in cases that the person enlisted in the armed 
forces precisely to get away from an unpleasant situation at 
home. Indications can also be gathered from the frequency 
and the character of the letters sent to his wife or to his rela- 
tives and from the time that correspondence ceased. In a 
word, the investigation as prescribed by the Instruction of the 
year 1868 is to be conducted as thoroughly as possible. In 
this way very often the diocesan court will be able to establish 
the facts and circumstances of the disappearance which jus- 
tified the service department in issuing a finding of death. 
But in many cases involving military personnel, such an in- 
vestigation may reveal very little information, and whatever 
evidence has been obtained may be largely negative in char- 
acter and quite insufficient to produce moral certainty. It is 
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in such cases that the official finding of death takes on a great 
deal of importance. The Officialis or other delegate of the 
Ordinary, knowing that the evidence submitted to the investi- 
gators in Washington must have been conclusive in their 
minds, will attempt to find out what this evidence was, so that 
he too may acquire moral certainty in the matter. Undoubt- 
edly, much of the information received in Washington will be 
confidential and not available to the public. It is doubtful 
whether the service departments will give out such informa- 
tion on the request of the Officialis or the Ordinary. I do 
believe, however, that some information, at least sufficient to 
determine the general basis on which the presumption of death 
was made, will be supplied if sufficient guarantee is given that 
any information released will be kept confidential. 

I would suggest, therefore, — and this is merely a sugges- 
tion—that’ some arrangement similar to that now used by 
commercial insurance companies in requesting death certifi- 
cates and findings of death, be entered into with the various 
branches of the service departments charged with determina- 
tions of casualty status. The arrangement could be worked 
out through the Apostolic Delegation or the Military Ordin- 
ariate. When a case involving a person officially presumed 
dead is submitted to the Ordinary, he would communicate 
with either the Apostolic Delegation or the Military Ordin- 
ariate, giving full details about the person in question, full 
name, serial number, rank, organization or ship to which he 
was attached, etc. The Secretary of the Delegation or the 
Chancellor of the Ordinariate would then request from the 
competent casualty bureau an official certificate of finding of 
death and any information which the bureau can release that 
will enable the ecclesiastical authorities to determine the free- 


dom of the war widow to remarry on the basis of the death of 
her former husband.** 


36 The official certificate of finding of death is to be requested from the 
bureau previously listed as competent to issue certificates of death. However 
something more is available in the case of the Navy, Marine, and Coast Guard 
in the form of a Report of Casualty containing information not given in the 
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When the reply is received from the service department in 
Washington, if under the arrangement that has been made the 
information is to be kept confidential and cannot be forwarded 
to the Ordinary, the Apostolic Delegate or the Military Vicar, 
would write to the Ordinary and inform him that he had ex- 
amined the reply, and that there is or is not sufficient evidence 
to give permission to remarry. 

The Ordinary or his delegate in the meantime will have 
been conducting an investigation of his own according to the 
Instruction of 1868. On receipt of the communication from 
the Apostolic Delegation or the Military Ordinariate, he will 
compare the statement made therein with the results of his 
own investigation, and if he finds no contradictions he will 
issue a formal decision allowing the applicant to marry. If 
on the other hand, his own investigation reveals circumstances 
which would seem to indicate that the missing person is still 
alive, he will pursue his investigation further. This latter case, 
however, will be quite exceptional, and in most cases the 
Ordinary, if the suggested procedure is carried out, will obtain 
moral certainty of the person’s death. It will enable him to 
settle proof of death cases without having to refer them to 
Rome, and it is certainly the wish of the Holy See that these 
cases be settled by the Ordinary, if that is at all possible. 

This precedure, moreover, seems to be quite in conformity 
with the decision of the Holy Office of February 6, 1861, which 
certificate of finding of death. This Report of Casualty (referred to in the 


Marine Corps as the Death Gratuity Letter) is now issued to insurance com- 
panies by the following bureaus: 


Navy Marine Corps Coast Guard 
Dependents’ Welfare Casualty Division Military Morale Section 
Division Personnel Department U.S. Coast Guard Head- 
Bureau of Naval Per- United States Marine quarters 
sonnel Corps Washington 25, D. C. 
Navy Department Washington 25, D. C. 


Washington 25, D. C. 
More information is also available in the case of men of the Merchant 
Marine in the Record of Death issued by: 


Maritime War Emergency Board, 
Department of Commerce Building, Washington 25, D. C. 
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was quoted officially by the Sacred Congregation of the Sacra- 
ments as recently as 1910 in the Mukden case: 


“ Argumenta etiam desumi possunt ex actis a civili Tribunali 
confectis, et deinde super illis instituto examine, ubi nihil con- 
trarium reperiatur, ab Ecclesiastica potestate fieri debet sen- 
tentia, qua declaratur satis contare de obitu personae de culus 
existentia inquiritur.” °7 


The words “fieri debet”’ are particularly significant. The 
examination (“deinde super illis instituto examine’”’) in the 
proposed procedure would be made not by the Ordinary him- 
self, but by the Apostolic Delegation or the Military Ordin- 
ariate. But these agencies certainly can be included in the 
term “Ecclesiastica potestate”’, and there is nothing to for- 
bid them to act as the delegate of the Ordinary for the purpose 
of this examination. 


If for some reason or other the procedure which I have out- 
lined is not feasible, the Ordinary should still apply to the 
proper casualty bureau in Washington for an official certificate 
of finding of death, stating at the same time the reason for 
requesting this certificate. The various bureaus, even in such 
cases may be willing to give out information in connection 
with the certificate which it has not given to the next of kin, 
if assurance is offered that the information will be kept con- 
fidential. Even if such information is denied, the Ordinary 
knowing the serious consideration with which these findings 
of death are made, will look upon them as a very weighty 
argument in favor of the presumption of death *“—an argu- 
ment which when added to the evidence uncovered in his own 
investigation will often be sufficient to create moral certainty. 


87Acta Apostolicae Sedis, III, 28. Italics our own. 


3888. C. de Sacr., 16 dec. 1910: “ Et in praesenti casu militis Jacobi Ondzul, 
quamvis acta non exarata fuerint a Tribunali civili, attentis tamen circum- 
stantiis, peculiari vi pollet documentum de morte Jacobi, quod edidit specialis 
sectio pro colligendis notitiis de occisis et vulneratis militibus in bello cum 
Japonia” (Acta Apostolicae Sedis, III, 28). Certainly the same can be said of 
findings of death issued by our service departments at the present time. 
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If, however, he feels that there is still a prudent doubt on the 
case, and decides to submit the matter to Rome, I think it is 
only fair in his exposition of the case, to mention that in such 
cases it is the practice of casualty bureaus to conduct a thorough 
and painstaking investigation and that the official finding 
of death is not issued unless the evidence at hand conclusively 
points to such a determination as the only reasonable one that 
can be made. 

This seems to be about as far as we can go at the present 
time in the settlement of proof of death cases involving mil- 
itary personnel. I say at the present time, because the Miss- 
ing Persons Act is a temporary measure which is effective only 
until the end of the war and for a period of twelve months 
thereafter. Whether findings of death will be issued after 
that time and whether they will have the same guarantee of 
accuracy as at the present time is a matter that can be deter- 
mined only in the light of the policy which the service depart- 
ments will adopt at that time. 

The following conclusions seem to be in order: 


1) The pastor should in no case involving the proof of 
death of military personnel determine the freedom to marry 
of the surviving spouse, but should refer all cases to the Or- 
dinary. He should however, make the examination relative 
to the other points of the pre-nuptial investigation, being 
careful especially about the existence of the impediment of 
crime.*® In cases of presumptive death particularly, he 
should warn the parties not to make any definite preparations 
for the marriage, until such time as a decision is given by the 
Ordinary. 


2) The Ordinary in all cases, whether of actual or presump- 
tive death, should secure an official certificate of death or a 
finding of death from the competent bureau in Washington. 


39 In the case in which the surviving spouse has attempted marriage during 
the period during which the man was carried as missing and the date of his 
death cannot be determined accurately, a dispensation from the impediment 
of crime should be secured “ad cautelam ”. 


38 THE JURIST 


3) An official certificate of death, issued by a service depart- 
ment in Washington, when a report of death has been made 
in the first instance, is sufficient to allow the surviving spouse 
to contract a second marriage. 

4) An official finding of presumptive death carries with it 
a very strong argument in favor of death, because of the great 
eare taken in issuing such findings, but should not be accepted 
as conclusive by itself for the purpose of granting permission 
to remarry, unless it is backed up by other arguments. 

5) The Ordinary, therefore, proceeding preferably in an 
administrative manner, should institute an investigation ac- 
cording to the provisions of the Instruction of the Holy Office 
of the year 1868, which is still in force, and attempt to find out 
the facts and circumstances which motivated the service de- 
partments in issuing a finding of death. 

6) It is suggested that contact with the service depart- 
ments for the purpose of securing the information mentioned 
above be established through the Apostolic Delegation or the 
Military Ordinariate, as it is deemed that casualty bureaus 
will supply information more readily to these organizations 
than to individual Ordinaries. 


THE PRINCIPLE UNDERLYING THE 


VALIDITY OF ORIENTAL 
MARRIAGE LAW 


HE Sacred Congregation for the Oriental Church re- 


cently arrived at three important decisions directly 
concerned with the matrimonial discipline of the 


' Byzantine rite, but apparently applicable to the other Eastern 
rites as well. They emphasize the principle determining what 
Oriental marriage laws are valid. 

In connection with a marriage case the Sacred Congregation 
for the Oriental Church was asked to solve the following 
“ dubia ”’: 


1) 


2) 


Whether the civilly contracted marriage of Patricia, 
baptized and reared in the Russian Dissident Church, 
and Robert, an unbaptized Methodist, is valid? 

Whether Patricia, baptized and reared in the Russian 
Dissident’ Church, in contemplating marriage with 
Robert, an unbaptized Methodist, is bound, under 
pain of nullity, to seek and obtain a dispensation from 
the impediment of disparity of worship or from the 
impediment of mixed religion and disparity of worship 


. “ad cautelam”’? 


3) 


If the answer to the second doubt is in the affirmative, 
who can grant a valid dispensation in the given case? 


In answer to these queries the Sacred Congregation gave 
the following decisions: 


1) 


2) 


It is not certain that the marriage is invalid because of 
the non-observance of the Byzantine form. 
The marriage of Patricia and Robert was invalid be- 
cause of the presence of the impediment of disparity 
of worship. 

39 
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3) Faculties to dispense from the impediment of disparity 
of worship must be obtained from the Sacred Congrega- 
tion of the Holy Office, unless the Apostolic Delegate 
has faculties to grant the dispensation.* 

Before the decisions just referred to were received, two other 
cases were submitted to the same Sacred Congregation. One 
case involved a young man baptized and reared in the Serbian 
Dissident Church who contracted marriage in the presence 
of a Protestant minister with a young woman baptized and 
reared in a Protestant sect. The other case involved a young 
woman, the daughter of Catholic parents, baptized and reared 
in the Russian Dissident Church who married a young non- 
Catholic (religious affiliation unknown) in the presence of a 


1“Die 22 Augusti, anno 1937, quaedam Helena, ecatholica ritus byzantino- 
slavi, matrimonium attentavit coram ministello acatholico cum quodam 
Roberto, methodista nonbaptizato. Poenitentia mota supradicta Helena petit 
dispensationem in ordine-ad matrimonium convalidandum. Ex investigatione 
autem apparuit quod supradictus Robertus iam prius matrimonium civile con- 
traxit cum quadam Patricia. Ipsa Patricia vero baptizata et educata fuit in 
Ecclesia russica dissidentium, et pro quanto scitur, ambo parentes fuerant 
russilacae nationis et adhaerebant Ecclesiae russiacae dissidentium. Hine 
quaeritur: 


1) An Patricia, baptizata et educata in Ecclesia russiaca dissidentium, validum 
init matrimonium cum Roberto, methodista non baptizato, contrahendo 
matrimonium coram auctoritate civilis tantum juris, contra praescripta 
antiquae disciplinae byzantinae? 

2) An Patricia, baptizata et educata in Ecclesia russiaca dissidentium, volens 
inire matrimonium cum Roberto, methodista non baptizato, tenetur, sub 
poena nullitatis, petere et obtinere dispensationem super impedimento dis- 
paritatis cultus vel etiam super impedimento mixtae religionis et dispari- 
tatis cultus ad cautelam? 

3) Si affirmative ad secundum, quinam potest valide dispensare in casu?” 

The Sacred Congregation answered as follows: 

“Ad quaesita proposita ab E. T. Revma in litteris d. 23 novembris a. 1943 
circa matrimonium Patriciae cum Roberto, audito voto cuiusdam Rev.mi 
Consultoris, 8. Congregatio pro Ecclesia Orientali haec respondendum censuit: 

ad 1. um: non constare de nullitate ex hoc capite; 

ad 2. um: matrimonium Patriciae cum Roberto ex impedimento disparitatis 

cultus invalidum est; 

ad 3. um: ad dispensandum ab impedimento disparitatis cultus obtinenda 


est facultas a S.S.C.S. Officii, nisi Delegatus Apostolicus eam con- 
cedere valeat.” 
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Protestant minister. In both instances the question was 
whether the faithful of the Dissident Churches could validly 
contract a marriage in the presence of a Protestant minister. 
The Sacred Congregation decided that the marriages could 
not be considered invalid “ ex capite defectus formae ”, since 
it was not certain that the Byzantine form was binding under 
pain of nullity. However, there was a possibility that the 
marriages under consideration were invalid “ex capite im- 
pedimenti disparitatis cultis ”.2 


2 Case 1: “ Your Excellency, 


His Eminence Cardinal Tisserant, Secretary of the Sacred Oriental Congre- 
gation, has requested me to communicate the following decision in regard to 
the ———____——_- marriage cause. 

The parties were baptized and educated in the dissident Serbian Church, and 
baptized and educated in a Protestant sect respectively, and contracted mar- 
riage before a Protestant minister. His Eminence notes that for the Serbians 
not belonging to the Latin rite it is not certain that the presence of a priest 
is required for the validity of the marriage contract, and consequently it does 
not appear that the marriage in question is null. 

Since the woman in the case is a Protestant a more accurate inquiry could 
be made regarding her baptism, since if it results with certainty that she was 
not validly baptized, her marriage with the dissident Serbian would be null 
“ex capite disparitatis cultus”, an impediment binding on the dissident Serbs. 

With sentiments of esteem and every good wish, I remain 

Sincerely yours in Christ, 
A. G. CICOGNANI, m.p., 
Archbishop of Laodicea, 
Apostolic Delegate.” 
Case 2: 
“Your Excellency, 

His Eminence Cardinal Tisserant informs me that the Sacred Congregation 
has examined the doubt presented by Your Excellency regarding the marriage 
contracted by Mary, baptized and educated in the dissident Russian church, 
with William, of unknown religion, before a Protestant minister. 

Since it does not appear that dissident Russians are held to any particular 
religious form in the celebration of marriage, it follows that the marriage 
contracted by Mary with William is to be considered valid. Nevertheless a 
more complete examination could be made of the unknown religion of Mr. 
[William], and if it can be established with certainty that he was not validly 
baptized, then the marriage with Mary would be null “ ex capite disparitatis 
cultus”, since this impediment binds also dissident Russians, having been 
sanctioned by Canon 14 of the Council of Chalcedon. Likewise, if Mr. [Wil- 
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liam] were to be proven a Catholic of the Latin rite, the marriage would be 
null due to defect of form. ; ; 
With sentiments of deep esteem, and every good wish, I remain 


Sincerely yours in Christ, 
A. G. CIcoGNANI, m.p., 
Archbishop of Laodicea, 
Apostolic Delegate.” 

In our opinion these decisions of the Sacred Congregation 
are not to be considered as authoritative decisions bearing 
only on a given concrete case. Unless we are guilty of wish- 
ful thinking, we understand these decisions to contain an im- 
portant principle which should be used in the solution of all 
matrimonial cases involving faithful of the Eastern rites, be 
they Catholic or Dissidents. It is understood of course that 
we have in mind those instances which are not provided for by 
specific legislation of the Church. 

The obvious conclusions one can draw from these decisions 
are as follows: 1) the sacerdotal blessing of a marriage, as 
required by the Byzantine law,’ is not necessary under pain 
of nullity; 2) the impediment of disparity of worship con- 
tinues to bind all faithful of any branch of the Dissident 
Byzantine Church; and 3) in order to contract a valid mar- 
riage with an unbaptized party, even Dissidents of the 
Byzantine rite must obtain a dispensation from the impedi- 
ment of disparity of worship by applying for same to the Holy 
See. 

In the present paper we are not concerned with the specu- 
lative and practical potentialities of the fact that even Dissi- 
dents of the Byzantine rite are bound to seek and obtain a 
dispensation from the Holy See in order to contract a valid 
marriage with an unbaptized individual. Our purpose is to find 
the principle upon which the Sacred Congregation based 
its decision as regards 1° the uncertainty of the binding force 
of the Byzantine form of marriage and, 2° the invalidating 

3“ Conjunctio sine sacerdotali benedictione est fornicatio, sive servus, sive 
liber sit; et sicut minime ad oblationem donorum, ita neque etiam in Dei 


domum fornicarii recipiuntur. . . .” See S. Nicephori CP. can. 199 ex consti- 
tutionibus, quoted in Codificazione Canonica Orientale Fontt, fase. 9, n. 573. 
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force of the impediment of disparity of worship in cases 
which involve a baptized Dissident of the Byzantine rite. 

First it should be noted that the decision of the Sacred 
Congregation with regard to the binding force of the impedi- 
ment of disparity of worship so far as the Dissidents of the 
Byzantine rite are concerned evidently intends to nullify 
that portion of the well known private response of the 
Commission for the Authentic Interpretation of the Code 
in which it is stated that the impediment of disparity of 
worship is not binding on schismatics.* It is, however, pos- 
sible that the same nullification should be extended to all 
Eastern Dissidents. 

In defending the binding force of the Byzantine form of 
marriage we have, in a previous article,’ stressed the opinion 
of His Excellency, the present Apostolic Delegate, in regard 
to the value of the ancient Byzantine legislation in general. 
As Secretary of the Commission entrusted with the codifica- 
tion of the laws of the Eastern Churches, His Excellency was 
of the opinion that all laws recognized as such by the Byzan- 
tine Church retained their canonical value as long as they did 
not conflict with Catholic faith and morals. Hence we argued 
that since the Byzantine law requiring the observance of a 
certain form was not contrary to the teachings and accepted 
practices of the Catholic Church, said law should be con- 
sidered binding. 

The fact that the Sacred Congregation refused to accept 
the Byzantine form as binding under pain of nullity, does not 


4In answer to several questions proposed by the Vicar Apostolic of Natal, 
the Code Commission, in its reply of December 3, 1919, among other things 
stated: “... but Protestants or schismatics who were baptized, even validly, 
in heresy or schism and have not been converted to the Church from heresy 
or schism, when they contract marriage with pagans, contract validly under 
the new Code, because they are bound neither by the impediment of disparity 
of worship nor to the observance of the canonical form of marriage....” See 
Bouscaren, The Canon Law Digest, II, 337. 


5“ Matrimonial Laws of the Catholic Eastern Churches”, THe Jurist, IV 
(1944), 225 seq. 
6 See Fonti, fase. 9, pp. VII-XV. 
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appear to invalidate the general argument based on the alleged 
value of the Byzantine legislation in general. On the con- 
trary in our mind it appears to substantiate the position 
taken, provided we take into consideration a very subtle and 
all important distinction which we have neglected to appre- 
hend in the past. 

From the fact that in one of the cases reported above 
reference is made to the fourteenth canon of the Ecumenical 
Council of Chalcedon, we are of the opinion that the Sacred 
Congregation refused to consider the Byzantine form binding 
under pain of nullity not for the lack of a clearly stated clause 
stipulating nullity under certain circumstances, but for much 
graver reasons. These reasons are not to be found in the 
obscure wording of the law, but rather in the source of the 
law. Hence if our understanding of these decisions will be 
proved correct, we will have an all important principle that 
will greatly assist in the solution of many matrimonial cases 
involving faithful of all Eastern rites. 

It is a well known fact that only the supreme authority 
in the Church has the right to legalize conditions that would 
invalidate an otherwise valid marriage contract.‘ Bearing 
this principle in mind we can safely state that all invalidating 
clauses in the Byzantine legislation® and in the ancient legis- 
lation of the other Eastern rites, not contrary to the teachings 
and accepted practices of the Catholic Church, are still in 
force, provided 1° they have the approval of the supreme au- 
thority in the Church, and 2° they have not been subsequently 
abrogated by that same authority. 


7 Can. 1038-1041. That the same is applicable to the faithful of the Byzan- 
tine rite follows from the perusal of the following rescript: “... In confirma- 
tione quarti decreti Synodi Kobrinensis anni 1626 addenda esse quae S. C. de 
Propaganda Fide addi iussit die 7 decembri 1626, maiori cum expressione circa 
irritationem matrimoniorum clandestinorum pontificiae auctoritatis, ita ut irri- 
tatio praedicta non a Synodo ruthena, quae id efficere non potuit, sed a confir- 
matione apostolica vim habeant.” Congr. particularis 8. C. de Prop. Fide, die 
14 ianuarii, 1627, quoted in Fonti, fase. 1, 277. 


8 See note 3 above. 
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Applying this principle to the case under discussion it is 
easy to understand why the Sacred Congregation hesitated 
to declare the marriages null and void “ex capite defectus 
formae”’, but had no doubts concerning the binding force of 
the diriment impediment of disparity of worship. 


As for the Byzantine legislation requiring sacerdotal bless- 
ing for all marriages there can be no doubt as to the existence 
of the law, but at present we have no proof that this law 
received the approval of the supreme authority in the Church. 
Hence, since this supreme approval—not the existence of the 
law itselfi—is doubtful, the obligatory force of the law cannot 
be invoked. Therefore, until such time as it can be proved 
that the 199th canon of St. Nicephorus of Constantinople was 
approved either by an ecumenical council or by a decree of 
the Supreme Pontiff, marriages contracted without the sacer- 
dotal blessing cannot be condemned as concubinages. 

On the other hand the law which introduced disparity of 
worship as a diriment impediment received the full approval 
of the supreme authority in the Church ® hence its obligatory 
force must not be doubted.” 


On the basis of thi3 reasoning the difficult task of such 
agencies as will be called upon to adjudicate matrimonial cases 
involving faithful of any of the Eastern rites, be they Catholic 
or Dissident, can be placed on a solid foundation and would 
necessarily involve the following procedure: 


9“Since in some provinces it has been granted to readers and cantors to 
marry, the holy council has decided that it is not permitted to any of them 
to marry an heretical woman; those, however, who already have children from 
such union, must, if they already had them baptized among heretics, bring 
them into communion of the Catholic Church. If they are not yet baptized, 
they must not permit them to be baptized among the heretics, nor must they 
give them in marriage to a heretic, a Jew, or a pagan, unless the person to be 
thus united to the orthodox party promises to adopt the orthodox faith. . . .” 
See Council of Chalcedon, can. 14, in Schroeder, Disciplinary Decrees of the 
General Councils, p. 105. 


10 The Decree of the Code Commission of December 3, 1919, is classified as 
a private reply; therefore, it cannot be construed as a new law abrogating the 
ancient canon. 
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1) discover what is the law of a given Rite governing the 
case under consideration ; 

2) who was the legislator in that particular instance; 

3) if the law emanated from an inferior legislator in mat- 
ters in which he had no jurisdiction, was the law ap- 
proved by the supreme legislator ; and if so, 

4) was that particular law ever abrogated by the supreme 
legislator. 


In case the investigation should show that a particular case 
is governed by a given law emanating from or approved by 
competent authority and as yet not abrogated, the law is 
applicable in the case, be the parties Catholics or Dissidents. 

Generally speaking all ancient laws of the various Eastern 
rites, not approved by the supreme legislator in the Church, 
requiring the observance of a certain ecclesiastical formality 
in matrimonial contracts have no binding force. In lke 
manner, diriment impediments enumerated in the ancient 
legislation of the Eastern rites devoid of the supreme legis- 
lator’s approval have no binding force. 

We were interested to know what the official attitude of 
the Dissident Church was in regard to mixed marriages and 
made a summary investigation which revealed the following 
facts. 

Since the Dissident Church does not recognize any one 
person as possessing supreme authority in the Church, theo- 
retically only an ecumenical council (the only supreme au- 
thority recognized as such by the Dissidents) could grant a 
dispensation from a diriment matrimonial impediment. 
Apparently this principle is not always recognized in practice, 
but the confusion is so great that with the exception of the 
Hellenic Greeks in this country nothing definite can be stated. 
As a general rule all mixed marriages were forbidden in the 
four Eastern Patriarchates, in Greece and in Rumenia. Ap- 
parently no distinction was made between the impediments 


11See Basil Mastiukh, Tzerkouvne Pravo Supruzhe [Ecclesiastical Matri- 
monial law], (Przemysl, 1910), p. 345. 
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of “mixed religion” and “disparity of cult”. Since, after 
the second half of the XVIII century, the Hellenic Church 
officially classified Catholics as heretics, and ordered that all 
Catholics joining the Greek Dissident Church were to be re- 
baptized absolutely, marriages among Catholics and Dissidents 
were strictly forbidden. This rule, however, was relaxed in 
the Kingdom of Greece by virtue of a civil law issued in 1861. 

In Russia, prior to the revolution of 1917, the following 
civil laws were in force: 

Marriages of Dissidents, Catholics and Protestants with 
non-christians or pagans were strictly forbidden; a marriage 
between a Dissident and a non-christian party was null and 
void. As far as we could ascertain no provisions were made 
enabling a Russian Dissident to contract a valid marriage 
with a non-christian party. 

Marriages between a Russian Dissident and a Catholic or 
Protestant party were permitted after the year of 1720, under 
the following conditions: 


1) The non-Orthodox party was bound to give the same 
canonical ‘“ cautiones” as are now required by the 
laws of the Catholic Church. 

2) The marriages must be contracted in the presence of 
a Dissident priest. 


Three exceptions were made to this general law, viz.: 


1) In Finland, with the exception of the military per- 
sonnel stationed in Finland, marriages between 
Orthodox and Heterodox parties were permitted; the 
ceremonies were to be performed in the churches of 
both parties; the children were to follow the religion 
of parents: i. e. the males, the religion of the father; 
the females, the religion of the mother. 

2) By virtue of a law enacted on December 24, 1883, 
foreigners living outside of Russia and intending to 
marry an Orthodox party outside of the empire were 
not bound to give the “ cautiones ”. 
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3) In former Polish territories which were annexed to 
the Russian empire marriages between Catholics and 
Dissidents under pain of nullity had to be solemnized 
in the presence of a Dissident priest; children born of 
such wedlock were baptized in the religion of the 
parents: i. e. the male children, in the religion of their 
father; and the female children, in the religion of the 
mother.” 

At the present time the Hellenic Church in this country 
observes the following policy in regard to marriages: 


1) Marriages in which one or both parties are members 
of the Hellenic Church must be contracted in the 
presence of an Orthodox priest, otherwise they are 
considered to be invalid. 

2) The observance of Canon 14 of the Council of Chalce- 
don is still insisted upon; therefore, marriages cannot 
be contracted between Orthodox and unbaptized 
parties. 

3) A dispensation from the impediment of disparity of 
worship can be obtained from the Archbishop.** Our 
informant did not indicate on the basis of what canon 
or prescription of the Byzantine Church the Arch- 
bishop is given power to dispense in matters pertaining 
to the exclusive jurisdiction of the ecumenical council. 


As for the Russian Dissident Church, which in this country 
is torn by internal strife, confusion reigns supreme. Theo- 
retically all marriage performed outside the Russian Orthodox 
Church, except those solemnized by a Catholic priest,‘ are 


12See Pravoslavnaia Bogoslovskaia Entziklopedita [Orthodox Theological 
Encyclopedia], (St. Petersburg 1901), vol. II, col. 1046-1053. 


13 We are indebted for this information to the Rt. Rey. G. Polizoides, Titu- 


lar Bishop of Nyssa, connected with the Greek Orthodox Archdiocese of North 
and South America. 


af As our informant, the Reverend Andrew Rogosh, Administrator of St. 
Michael's Russian Catholic Chapel in New York City, rightly observes, the 
Russian Dissidents still maintain that the priest is the minister of the Sacra- 
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considered invalid. Marriages between Russian Dissidents 
and unbaptized persons cannot be performed in a Dissident 
church, as a dispensation from the impediment of disparity 
of worship is unknown in Russian Dissident legislation. If 
marriages of this sort are attempted elsewhere, they are con- 
sidered invalid.° In practice, however, things are altogether 
different. It is a known fact that some prominent Russian 
Dissident priests in good standing do not hesitate to grant 
absolution “a concubinatu ” without insisting that. offenders 
make and keep the resolve to amend their ways. Hence it is 
legitimate to suppose that the same priests, and “a fortiori” 
the less erudite group, will not hesitate to overlook the 
matrimonial laws when their observance is found to be 
difficult in practice. 


STEPHEN C. GULOVICH 
Munuatt, Pa. 


ment of Matrimony. And since the Russian Church recognizes as valid the 
ministrations of a duly ordained Catholic priest, it must also recognize the 
validity of marriages solemnized by Catholic priests. 


15 The Rt. Rev. Raphael, Bishop of the Syrian Dissident Church, published 
a pastoral Jetter in The Orthodox American, No. 33, 1944, in which we find the 
following passage: “ As to Holy Matrimony, if there be any parties united in 
wedlock outside the pale of the holy Orthodox Church because of the remote- 
ness of Orthodox centres from their home, I direct that as soon as possible 
they either invite an Orthodox priest or go to where he resides and receive 
from his hands the holy Sacrament of Matrimony; otherwise they will be con- 
sidered excommunicated until they submit unto the Orthodox Church’s rule ”. 
This letter was endorsed by Metropolitan Benjamin, the Patriarchal Exarch of 
the Russian Dissident Church, on July 15, 1944. For this and the foregoing 
information on the present conditions of the Russian Church in this country 
we gratefully acknowledge our indebtedness to Father Rogosh. 


Gases and Studies 


ANTE-NUPTIAL PROMISES IN RESTATEMENT OF INTER- 
CHURCH-AND-STATE COMMON LAW 


In the United States the jurisdiction of a church in purely spiritual 
matters and in temporal matters bound to spiritual matters is ex- 
clusive of the jurisdiction of the State in which the church is 
located. The jurisdiction of the State in temporal matters unre- 
lated to spiritual matters is per se exclusive of the jurisdiction of 
the church.1 

Certain matters are spiritual beyond dispute. For example, no 
jurist will deny that the conferring of the Sacraments of Baptism, 
Confirmation, Holy Eucharist, Penance, Holy Orders, and Extreme 
Unction, as administered in the Roman Catholic Church, are spirit- 
ual matters. The Roman Catholic Church claims jurisdiction, ex- 


1Cf. Codex Iuris Canonici, canon 1553, § 1: “ Ecclesia iure proprio et exclu- 
sive cognoscit: 

1°. De causis quae respiciunt res spirituales et spiritualibus adnexas; . . .” 

As to cases of mixed jurisdiction, ef. THs Jurist, IV (1944), 551, 552; canon 
1553, § 2. 

Note the statement by Mr. Chief Justice Alvey in Satterlee v. Williams, 
20 App. Cas. D. of C. 393 (1902): 

“|. . In the case of Watson v. Jones (13 Wall. 679, 20 L. ed. 666, 1872), 
in order to determine the rights to the property in controversy, it was deemed 
necessary to determine the effect that should be allowed to the judgment of 
certain judicatories of the church to the status or relation of the parties to the 
church and the property in litigation. It was in this connection that the 
general principle of the conclusive nature of the jurisdiction of ecclesiastical 
courts or tribunals was discussed. And it was held, that where the right of 
property in the civil courts is dependent on the question of doctrine, dis- 
cipline, ecclesiastical law, rule or custom, or church government, and that has 
been decided by the highest tribunal within the organization to which it has 
been carried, the civil courts will accept that decision as conclusive and be 
governed by it—in its application to the case before it.” 

It is submitted that Watson v. Jones is also authority for the proposition 


that a church has jurisdiction, exclusive of the state, over spiritual matters 
bound to civil rights. 
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clusive of the State, over all these matters. Illustrative of the 
exclusiveness of this jurisdiction, it is plain that no secular court in 
the United States would entertain a suit against a priest for refus- 
ing to give a member of his church Holy Communion2 

It would seem that controversies over the question as to whether 
or not a child should be brought up in a specified religion would be 
within the exclusive jurisdiction of the church, and not a matter 
for the secular court, on the ground that the matter is a spiritual 
one and not a temporal one. 

The Catholic Church, in the case of a marriage of a Catholic 
and a non-Catholic, whether baptized or not baptized, imposes a 
condition precedent to the celebration of the marriage before the 
priest that both parties sign an instrument whereby they obligate 
themselves, by what is generally known as “ ante-nuptial prom- 
ises”’, to have all children of the marriage baptized and brought 
up as Catholics. 

The phrase “ ante-nuptial promises” is much milder than the 
term ‘“ cautio” of canon 1061 of the Codex Iuris Canonict. In 11 
Corpus Juris at page 41, “ cautio”’ is defined as follows: “ In civil 
law. Security given for the performance of anything....” The 
Latin word for “ contract’ does not appear in the canon, nor is the 
Latin word for “ promise” or “ promises”? used. In conjunction 
with the word “ praestiterit ” used in the canon, it is submitted that 
the intent of the canon is that the non-Catholic party and the 
Catholic party will create the relation of obligors, on their part, 
with the Roman Catholic Church, as the obligee. 


2 Carter v. Papineau et al., 222 Mass. 464 (1916). 


3 Augustine, citing a decree of the Holy Office, June. 6, 1879 (Collectanea 
S. C. P. F. [2 vols., Romae, 1907], n. 1521), and a decree of the Holy Office, 
Feb. 17, 1875, (Collectanea S. C. P. F., n. 1433), says: 

“Formerly the parties had to go before the officials of the diocesan court 
or before the pastor and swear and subscribe to the formula; the pastor then 
had to forward the papers to the chancery office. ... Now... if advisable, 
the bishop or pastor may demand an oath of them.”—A Commentary On The 
New Code of Canon Law (3. rev. ed. 1923). 

Cautelae (the safeguards or precautions in marriages) are required by the 
divine natural law. These are quite distinct from the cautiones. Cautiones 
(the guarantees or promises) are of ecclesiastical origin. See Heneghan, The 
Marriages of Unworthy Catholics, (The Catholic University of America Press, 


1944), p. 166. 
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Sporadic attempts to enforce ante-nuptial promises, made by 
non-Catholics in mixed marriage cases, that the children would be 
brought up in the Catholic faith have met with little or no success 
in law or in equity in the secular courts of the United States.* 

The Supreme Court of the United States has not passed upon the 
question of the enforceability of these promises at law or in equity. 
Not more than one or two of the courts of last resort of the States 
have come to grips with this question. 

Analyses of three cases, Brewer v. Cary,® Denton v. James,’ and 
Ramon v. Ramon,’ will serve to illustrate the thesis that all such 
cases, without exception, should first be adjudicated in the Bishop’s 
Court before being brought into the secular courts. 

In the case of Brewer v. Cary, a grandfather of two children 
asked the St. Louis City Circuit Court to order the father to permit 
the younger child to be baptized and to allow the older child to 
attend the Catholic church and receive Catholic instruction. The 
father was a non-Catholic and unbaptized. The mother, a Roman 
Catholic, had died. Two children survived the mother, one be- 
tween three and four years of age, and the other about three 
months. After the death of the mother, the two children continued 
to live with the father. The older child had been baptized a Cath- 
olic and the grandfather had been the godfather. The father re- 
fused to permit the younger child to be baptized a Catholic and 
refused to permit the older child to receive Catholic instruction. 

The case was tried for the grandfather on the theory that the 
husband and wife had entered into a written contract by which the 


4See White, The. Legal Effect of Ante-Nuptial Promises in Mixed Mar- 
riages (The Dolphin Press, 1932). This work is the best presentation of the 
thesis that secular courts have jurisdiction over controversies relative to the 
bringing up of children of mixed marriages as Catholics in accordance with 
ante-nuptial promises, and advocates that the secular courts should enforce 
these promises as common law contracts, before any decree thereon from a 
Bishop’s Court. The present authors take the position that the secular courts 
do not have jurisdiction over these controversies, but that the ecclesiastical 
courts have the exclusive jurisdiction, and that once a final decree has been 
rendered by an ecclesiastical court, a secular court must accept the decision 
of the ecclesiastical court as final and as binding on it, and give relief to an 
aggrieved party for any interference therewith. 


5148 Mo. App. 193, (1910). 
6107 Kan. 729, (1920). 
734 N. Y.S. (2d) 100, (1942). 
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husband had agreed that any children of the marriage would be 
brought up in the Catholic religion. The so-called contract between 
the husband and the wife was nothing more than the usual ante- 
nuptial promises signed by the two parties in the presence of a 
priest. 

The father demurred to the grandfather’s proceeding and argued 
that even if everything the grandfather claimed were true, the 
latter would have no case in the secular courts. The St. Louis City 
Circuit Court ruled with the father. The grandfather thereupon 
brought the case to the Court of Appeals of the State of Missouri. 
He contended that the ante-nuptial promises constituted a contract 
between the husband and wife, enforceable in the secular courts. 
The father contended that the ante-nuptial promise, which he had 
made, imposed upon him only a moral obligation which he could 
break any time he wished; and that the courts of the State would 
not enforce the promise because it was one involving a moral obli- 
gation over which the State courts would exercise no jurisdiction. 
In addition the father raised technical defenses as to jurisdiction 
and incapacity on the part of the grandfather to bring the suit. 

The Missouri Court of Appeals decided in favor of the father, 
and said, quoting from the opinion in Doyle’s Case, 16 Mo. App. 
159: 


“The State of which we are citizens and officers does not regard herself as 
having competence in spiritual matters... .” 


The Court of Appeals added: “In a proceeding in equity, as this 
case at bar is, a court of equity cannot decree specific performance 
of a moral duty, cannot enforce a duty that is one of conscience.” 
After holding that the technical defenses of the father were well 
founded, the Court, for a third ratio decidendi, concluded: 


“|. the contract between the defendant and his former wife .. . is 
a contract which ... is not enforceable at law or in equity.” 


The case of Denton v. James was one for the custody of a child. 
The child’s mother was a Roman Catholic. The father was not a 
Catholic. The father had promised (presumably by the usual ante- 
nuptial promises required in the cases of mixed marriages by the 
Catholic Church) that all children of the marriage would be brought 
up Catholics. The child had been so brought up by her mother. 
(It can be inferred that she had been baptized, and had received 
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the Sacraments of Penance and Holy Eucharist, though these facts 
do not expressly appear in the report of the case.) When the child 
was about nine years of age, the mother died. The child was then 
taken by the maternal grandmother, a Catholic. Thereupon, the 
father instituted legal proceedings to obtain custody of the child. 
The court made an order sharing the custody of the child between 
the maternal grandmother, a Catholic, and the paternal grand- 
mother, a Protestant. While the child was in the lawful custody 
of the paternal grandmother, she adopted it by formal proceedings 
in the probate court. She refused to deliver the child to the mater- 
nal grandmother in fulfillment of the original order for sharing the 
custody. The maternal grandmother brought proceedings to have 
the child delivered to her. 


The trial court awarded custody of the child to the maternal 
grandmother for nine months of the year and to the paternal grand- 
mother for three months. The court gave as its reason for its de- 
cision that the maternal grandmother was a Catholic, and the child 
had previously been brought up as a Catholic, and during the school 
year should be given the opportunity to be educated as a Catholic, 
and that, furthermore, the ante-nuptial “ agreement” entered into 
by the father wherein he “ agreed ” that the child should be brought 
up as a Catholic should be carried out. 

The paternal grandmother appealed to the Supreme Court of 
Kansas and this court reversed the decision of the trial court and 
awarded custody of the child to the paternal grandmother, the 
Protestant. The Supreme Court of Kansas gave as reasons for its 
decision the following: 


“The courts have no authority over that part of a child’s training which 
consists in religious discipline, and in a dispute relating to custody re- 
ligious views afford no grounds for depriving a parent of custody who is 
otherwise qualified. The agreement of the child’s father and mother that 
the child should be reared in the Catholic faith was a commendable com- 
promise between two natural guardians who under the statute of this State 
had equal authority. On the death of the mother, the father’s right to 
educate his child became paramount, and the agreement was merely per- 
suasive upon him.” 


The Ramon v. Ramon §& case was decided in the Domestic Rela- 
tions Department of the Court of the City of New York. It was a 


8 Cf. Tu Jurist, IIT (1948), 158, 159. 
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proceeding in which the petitioner-wife sought from the respondent- 
husband support for their child. The wife was a Protestant. The 
husband was a Roman Catholic. The child, a girl, eight years old, 
had been baptized a Roman Catholic. The child had been brought 
up in the Roman Catholic religion and had attended a Roman 
Catholic parochial school. Differences arose between the husband 
and the wife. The wife left the home of the husband and went to 
live with her mother. At the same time she removed the child from 
the Catholic school, entered her in a public school, and sent her to 
a Protestant church and to the Sunday school connected with that 
church. Prior to the marriage the husband and wife had made the 
usual ante-nuptial promises by which the wife promised that all 
children of the marriage would be brought up in the Catholic 
religion. 

The husband contended that he was freed from his obligation to 
support the child because of the breach of the ante-nuptial “ con- 
tract”? by the wife in not bringing up the child in the Catholic 
religion. The trial court did not have to rule on the merits of this 
contention, because after the trial and before the decision the hus- 
band and wife informed the Court that the child had been placed 
in a Catholic boarding school and the husband had assumed the 
obligation of paying for the child’s maintenance and tuition there. 
The husband and wife then submitted this agreement to the Court 
for approval. 

Mr. Justice O’Brien of the Domestic Relations Court approved 
the arrangement, concluding: 


“ An ante-nuptial agreement providing for the Catholic faith and education 
of the children of the parties .. . is an enforceable contract” [in the 
secular courts]. 


Judge O’Brien’s dictum is not supported by any decision of a 
secular court. It is submitted that the ante-nuptial promises signed 
by the non-Catholic party and by the Catholic party and delivered 
to the priest in compliance with canon 1061 of the Codex Iuris 
Canonici, and the decree of the Holy Office, made on January 14, 
1932, do not constitute an enforceable contract in the American 
and English common law. 

The reasons why the ante-nuptial promises do not create an en- 
forceable contract in the common law will not be set forth here, 
for it is deemed sufficient, so far as this point is concerned, to draw 


\ 
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upon two of the most authoritative sources on common law con- 
tracts, Williston on Contracts, and the Restatement of the Law of 
Contracts by the American Law Institute, for the purpose of classi- 
fying ante-nuptial promises in the secular law. In all sets of ante- 
nuptial promises there are two parties, the Catholic and the non- 
Catholic, who make separate promises, that the same performance 
shall be rendered, viz., that the children shall be brought up in the 
Catholic faith, to one promisee, the Catholic Church. These author- 
ities do not treat such a situation as creating a contract between 
the two promisors at common law.® The American Law Institute 
in the Restatement gives the general matter a special chapter, titled: 
“Duties and Rights Where More Persons Than One Are Promisors 
or Promisees of the Same Performance”, and sets forth therein the 
following: 


“ Joint, Several, Or Joint And Several Promisors Or Promisees. 
(1) Two or more parties to a contract who promise to the same promisee 
that the same performance shall be given, thereby bind themselves 
(a) jointly, or 
(b) severally, or 
(c) jointly and severally, 


according to the rules stated in sections 112-127.” 


The Catholic and the non-Catholic promise the same performance 
to the Church as required by canon 1061 of the Codex Iuris 
Canonict and the decree of the Holy Office of January 14, 1932. 
Unless these promises are made in the manner prescribed by Church 
law, the bishop, in whom is vested, by Apostolic Indult, the power 
to dispense from the impediments of mixed religion and disparity 
of cult, will not grant dispensation. The signing of the documents 
containing the ante-nuptial promises by both parties is a condition 
precedent to the marriage before the priest. That the priest, the 
bishop, or the Catholic Church, by virtue of the ante-nuptial prom- 
ises, enters into a common law contract with the parties will not be 
advocated by anyone acquainted with the facts of the case. 

Ordinarily, the parties, previous to visiting the priest and signing 
the ante-nuptial promises, have exchanged oral promises to marry, 
and thereby they have entered into a common law contract which 


®See Chapter V of Volume I of Restatement of the Law of Contracts, by 
the American Law Institute (1932); and Chapter XITI of Volume II of Wil- 
liston on Contracts (revised edition, 1936). 
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may be enforceable in the secular courts. As the Catholic party 
has a personal obligation, imposed by natural law, independent of 
the obligation of any ante-nuptial promises, to see to it that the 
children of the marriage shall be baptized and brought up in the 
faith and in accordance with the teachings of the Roman Catholic 
Church, he or she should require assent to this from the non- 
Catholic party. In some cases the Catholic party may make his 
or her promise to marry contingent upon the signing by the non- 
Catholic party of the ante-nuptial promises before the priest. 
Usually, however, the Catholic party and the non-Catholic party 
come to a full agreement and make a complete contract to marty, 
settling all the issues thereof, before they confer with the priest. to 
arrange for the ceremony in accordance with the laws of the 
Church.?° 


It is submitted that the ante-nuptial promises made before the 
priest are not made by the parties to each other.11 But it is con- 
ceded that according to some writers the ante-nuptial promises are 
made not merely in the interest of the Church that the faith of the 
children of the marriage will be preserved for her, but also for 
the benefit of the Catholic party to enable the latter to perform 
the independent personal obligation of the natural law to see to it 
that the children are brought up in the Catholic faith. Even if it 
were the intent of the law of the Church that the non-Catholic 
party should sign the ante-nuptial promise in order to provide this 
benefit for the Catholic party, the Catholic party could not enforce 
the promise of the non-Catholic party in the secular courts be- 


10 Compare the case of the marriage of the Marquis of Hartington with an 
American girl in 1944. The Marquis was a non-Catholic and the girl was a 
Catholic. According to the press reports the Marquis might have imperiled 
his prospective right to the dukedom held by his father if he married in the 
Catholic Church and for that reason insisted that the marriage ceremony be 
a civil one and be performed at a Registry office, and that the girl sign an 
ante-nuptial promise that any children of the marriage be brought up as 
non-Catholics. The press reports indicated that the girl did make this ante- 
nuptial promise and was subsequently married at the Registry office. Shortly 
afterwards the Marquis was killed while serving with the English forces on the 
continent. Apparently no child of this marriage survived the Marquis. 

11 Kay, L. J., in In re Nevin, 2 Law Rep. Ch. 299 (1891), at page 315, said: 
“the promises were not as I think by reason of any agreement between them- 
selves, but in consequence of a rule of the Romish Church.” Cf. Canon 1061; 
AAS, XXIV (1932), 15. 
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cause, it is submitted, the promise of the non-Catholic party does 
not create a common law contract between the non-Catholic party 
and the Roman Catholic Church or the priest of that Church, in 
his individual capacity, and therefore the Catholic party could have 
no claim as a third party beneficiary. The ante-nuptial promises 
are mildly analogous to the oath taken by office holders that they 
will support the constitution and obey the laws of the State as a 
condition precedent to induction into office. Such promises to carry 
out the laws of the State do not constitute common law contracts 
any more than the promises of the parties to a mixed marriage to 
carry out the laws of the Church in regard to the education of the 
children constitute contracts enforceable at the present time in the 
secular courts between the promisors and the Church.** 

Even if the Catholic party and the non-Catholic party should 
sign ante-nuptial promises framed in the form of a common law 
contract and should intend that the promises be enforceable in the 
secular courts, nevertheless a valid contract at common law en- 
forceable in the secular courts would not thereby be created. 

In the United States where religious liberty is guaranteed by the 
Federal and State constitutions the Roman Catholic Church, in the 
same manner as other churches, is recognized as a sovereign in 
spiritual matters. 

In the Restatement of the Law of Conflict of Laws by the 
American Law Institute (1934) under the title, “ Jurisdiction over 
Persons ”’, we find: 


“Section 47. Jurisdiction over Persons in General. 
(1) A state has jurisdiction over a person: 

(a) if he is within the territory of the state, 

(b) if he is domiciled in the state although not present 
there, 

(c) if he has consented or subjected himself to the exer- 
cise of jurisdiction over him either before or after 
the exercise of jurisdiction. 

(2) A nation recognized as such by the law of nations, has 
jurisdiction over its nationals although not present within 
the territorial limits of the nation.” 


12See Chapter VI of Volume I of Restatement of the Law of Contracts; 
and Chapter XIV of Volume II of Williston on Contracts. 


13 But see White, ibid., pp. 60, 61, 62. 
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For the proposed Restatement of Inter-Church-And-State Com- 
mon Law, advocated in the January, 1945, number of Tus JURIST, 
pages 73-93, it is suggested that the same general numbering of 
sections as in the Restatement of the Law of Conflict of Laws 
be adopted. It is submitted that Section 47 of the Restatement of 
Inter-Church-And-State Common Law should be exactly as set 
forth above, with the addition of three words after the word “ per- 
son” in (1) supra, so that as amended it will read: “(1) A state 
has jurisdiction over a person in temporal matters;” This section 
in the proposed Restatement may be numbered: “ Section 47-8 Lge 
(the “-S”, to designate “ State ’’). 

It is now proposed to have as Section 47-C (the “-C” to desig- 
nate “ Church ”’) the following: 


Section 47-C. Jurisdiction over Persons in General. 


(1) A church, organized with legislative, executive and judic- 
ial departments, has jurisdiction over a person, in purely 
spiritual matters, and also in those temporal matters 
which are bound to spiritual matters: 

(a) if he is a member of the church. 

(b) if he has consented or subjected himself to the ex- 
ercise of jurisdiction over him either before or after 
the exercise of jurisdiction. 

(2) A church recognized as such by the law of nations, has 
jurisdiction over its members wherever present. 


The jurisdiction of the Roman Catholic Church over its mem- 
bers, and those who have consented or subjected themselves to the 
exercise of its jurisdiction over them, is exclusive of the jurisdiction 
of the State. In the exercise of this jurisdiction the Roman Cath- 
olic Church can affect the rights of such persons by legislation, by 
executive decree, or by a judgment of its courts in spiritual matters. 
That a child should be brought up in a specified religious faith is 
indisputably a spiritual matter. So the bringing up of a child in 
the Catholic faith is a spiritual matter within the exclusive juris- 
diction of the Catholic Church. Only the Catholic Church can 
affect the rights of such a child in this spiritual matter. The Cath- 
olic Church can affect those rights by legislation, by executive de- 
cree, or by the judgment of its ecclesiastical courts. The States, 
having no jurisdiction over the child in the matter of its being 


60 THE JURIST 


brought up in the Catholic faith, can not affect its rights in this 
respect either by legislation, by executive decree, or by judgment 
of its secular courts. 

It is by no means uncommon for a court of the Roman Catholic 
Church to exercise jurisdiction over the religious training of a child 
and to decree that the child shall be brought up as a Catholic. 

An example of such exercise of jurisdiction is a case reported in 
Volume XXXVI of the Acta Apostolicae Sedis at pages 179-200, 
June 26, 1944. The relevant facts were substantially as follows: 

Titus, a dental technician of Rome, when 17 years old had an 
affair with Lucia, aged 22. Lucia worked for her father as a wait- 
ress in his tavern. On a certain day, Lucia informed Titus that 
she was with child by him and asked him to marry her. Unwill- 
ing to contract marriage with a girl whom he suspected of having 
a serious, perhaps incurable, disease, Titus fled from Rome to Milan, 
and then fearing lest Lucia’s parents locate him there, he fled again 
to Genoa, seeking to be unknown. Titus’ mother finally located him 
at Genoa and after much persuasion induced him to return to 
Rome, where, on September 19, 1931, in a parish church he married 
Lucia with the religious rites of the Roman Catholic Church. Both 
Titus and Lucia had been baptized. Immediately after the cere- 
mony, Titus refused cohabitation with Lucia. Shortly afterwards 
Lucia’s child was born. Ten years later Titus desired to marry 
another girl. 

Titus petitioned the Matrimonial Court of First Instance, the 
Tribunal Vicariatus Urbis, for a decree of Nullity of the Marriage 
between Lucia and him, in order that he might be free to contract 
another marriage. Titus alleged two grounds in his petition: firstly, 
he entered into the marriage by grave fear or force, which an out- 
side agency brought to bear upon him unjustly, and by which he 
was forced to choose marriage as a means to free himself from the 
force or the threats; secondly, he simulated consent to the marriage, 
in that by a positive act of his will he excluded all right to the 
conjugal act. 

The Matrimonial Court of First Instance granted Titus a decree 
of nullity on the ground of simulated consent, specifically stating 
that the decree was not made on the ground of grave fear or force. 

In accordance with canon law a suspensive appeal from the sen- 
tence of the Matrimonial Court of the First Instance was made to 
the Sacra Romana Rota. 
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Upon examination of the record, the Rota deemed it wise to ex- 
plore into the case beyond the issue of nullity into the question of 
non-consummation with a view to a decision of a case of a mar- 
riage ratified but not consummated. In compliance Titus filed an 
amended or new libellus. 

The Sacra Romana Rota thus proposed two doubts for solution: 


“T. An constet de matrimonii nullitate, in casu; 


“TI. An consilium praestandum sit Sanctissimo pro dispensatione super 
matrimonio rato et non consummato, in casu.” 


On January 22, 1944, the Sacra Romana Rota made its decision. 
On the first question it denied a decree of nullity. It decided the 
second question in the affirmative, ruling that the Pope should be 
asked for a dispensation from the valid unconsummated marriage. 
The Rotal decision admonished Titus of his obligation to support 
his child and to provide for its spiritual welfare. In the opinion of 
the Rota, Arthur Wynen, Ponens, William Heard and Alberto 
Canestri, Auditors de turno, said, in part: 


“Vir vero ab Ordinario monendus est, ne censeat se dissolutione sui matri- 
monii liberatum esse eo ipso etiam ab obligatione providendi sustenta- 
tioni et educationi filii ante nuptias concepti et post nuptias nati; agitur 
nempe de obligatione quae independenter a matrimonio exsistit atque 
perdurat.” 


The Sacra Romana Rota, in decreeing that the child had a right 
to be brought up as a Catholic and that the father was under an 
obligation to see to it that the child was so brought up, exercised 
its jurisdiction over a spiritual matter, one over which the State had 
no jurisdiction. 

As part of the decision the Dean of the Rota was instructed to 
seek the determination of the Pope as to the dispensation from the 
marriage. On February 11, 1944, the Holy Father, Pius XII, af- 
firmed the decision of the Rota, and granted Titus and Lucia dis- 
pensation from the marriage, thus making both free to contract 
marriage again. Giulio Grazioli, Dean of the Rota, in reporting the 
Holy Father’s decision, said: 


“Bx Audentia Ssmi diei 11 Februarii 1944, Sanctitas Sua, audita infra- 
scripti relatione, petitam dispensationem super matrimonio rato et non 
consummato in casu benigne concedere dignata est, ea tamen lege ut vir 
etiam in posterum provideat saluti tum materiali tum spirituali filii ante 


nuptias geniti.” 
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Thus the highest judicatory of the Roman Catholic Church, the 
Holy See, acting judicially, exercises jurisdiction over the bringing 
up of a child as a Catholic. 

Mr. Justice Miller, speaking for the Supreme Court of the United 
States, in the case of Watson v. Jones,* the leading secular author- 
ity as to the respective jurisdictions of ecclesiastical courts and 
secular courts, said: 


“ .. the rule of action which should govern the civil courts, founded 
in a broad and sound view of the relations of church and state under our 
system of laws, and supported by a preponderating weight of judicial 
authority is, that, whenever the questions of discipline or of faith, or 
ecclesiastical rule, custom or law have been decided by the highest of 
these judicatories [ecclesiastical] to which the matter has been carried, 
the legal [secular] tribunals must accept such decisions as final, and as 
binding on them, in their application to the case before them.” 


Until the church courts have rendered such judicial decree, the 
secular courts are powerless to consider the controversy. Secular 
courts can never decide the merits of “a subject-matter of dispute, 
strictly and purely ecclesiastical in its character—a matter which 
concerns theological controversy, church discipline, ecclesiastical 
government, and the conformity of the members of the church to 
the standard of morals required of them”, in the words of the 
United States Supreme Court." 

The Catholic Church, as a sovereign, had exercised the legislative 
function of its jurisdiction when it enacted the laws which required 
the non-Catholic party in the case of Brewer v. Cary to make his 
ante-nuptial promise that any children of the marriage would be 
brought up in the Catholic religion. When the controversy arose 
between the father and the godfather relative to bringing up the 
children in the Catholic faith, the godfather sought relief in this 
spiritual matter in the first instance in the secular courts of the 
State of Missouri. He had not requested the Catholic Church to 
exercise the third function of its jurisdiction, the judicial function. 
If the godfather had first sought relief in the Bishop’s Court and 
had received a final decree that the children should be brought up 
in the Catholic faith, as promised by the non-Catholic parent, the 
Missouri courts, under the doctrine of Watson v. Jones, would have 


1413 Wallace 679, at 727. 
1513 Wallace 679, at 733. 
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been obliged to accept the decision of the Church court as final, and 
as binding on them, in their application to the case before them. 
Not having pursued his remedy in the Church courts which had 
exclusive jurisdiction, the Court of Appeals of the State of Missouri 
was correct in that portion of its decision wherein it said: 


“The state of which we are citizens and officers, does not regard herself as 
having competence in spiritual matters.” 


The issue in the Kansas case of Denton v. James did not directly 
involve the enforceability in the secular courts of the ante-nuptial 
promises that the children be brought up as Catholics. The pro- 
ceedings were for the custody of the child. When the non-Catholic 
father broke his ante-nuptial promise, he instituted.a proceeding in 
the secular court to obtain the custody of the child. The maternal 
grandmother, a Catholic, who wanted to bring the child up as a 
Catholic, was thus swept at once into the secular courts. She did 
not proceed to obtain a decree from the Bishop’s Court that the 
child should be brought up as a Catholic. The primary issue in the 
State court was not a spiritual one. Therefore this court was not 
precluded from jurisdiction. It had the power to award the custody 
of the child. It did award the custody of the child. The trial court 
gave the custody to the Catholic grandmother but the Supreme 
Court of Kansas reversed the decision of the trial court and gave 
the custody to the paternal Protestant grandmother. It is sub- 
mitted that if the maternal Catholic grandmother had obtained a 
final decree from the Bishop’s Court for specific performance of the 
ante-nuptial promise of the father and the decree had been sub- 
mitted to the Kansas courts, the decision of the Supreme Court of 
that State might well have been different. 

The case of Ramon v. Ramon, at the time of the decision, was 
not a proceeding to obtain the carrying out of an ante-nuptial 
promise that the children of a mixed marriage would be brought up 
as Catholics. As there was no controversy on this point between 
the husband and wife at the time the arrangement was submitted 
to the Court for approval, it would seem that the dictum in the 
case to the effect that ante-nuptial promises in respect to the bring- 
ing up of children in the Catholic religion constitute an enforceable 
contract in the secular courts was rather forced. If Judge O’Brien 
had framed his dictum as follows: 
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A final decree of the courts of the Roman Catholic Church for specific 
performance of an ante-nuptial promise in a mixed marriage case that 
the children of the marriage would be brought up in the Catholic faith 
is binding on the State courts, in its application to the case before the 
State courts; 


it is submitted that his dictum would meet with less criticism. 

Once an aggrieved party shall have obtained a final decree from 
a Bishop’s Court that the children of a mixed marriage shall be 
brought up in the Catholic religion in accordance with ante-nuptial 
promises, relief from any interference therewith may be sought in 
the secular courts, and, under the doctrine of Watson v. Jones, the 
secular courts must accept the decision of the Bishop’s Court as 
final, and as binding on them, in their application to the case be- 
fore them. 

Instances where the secular courts have issued injunctions re- 
straining citizens of the State from interfering with rights decreed 
by ecclesiastical courts are numerous. A few cases will serve to 
illustrate this point. 

James Geary grew up about the middle of the last century in the 
City of Lafayette, Indiana. He had been baptized in the Catholic 
Church and had received the Sacraments of Holy Eucharist and 
Confirmation. As he was reaching manhood he entered upon a 
wicked and depraved life and on February 10, 1884 he committed 
suicide. 

Some years before this event, the then Bishop of Fort Wayne 
had acquired certain land as a cemetery, exclusively for the inter- 
ment of those who, at the time of their death, were in regular stand- 
ing in the Roman Catholic Church, according to its principles and 
doctrines. In accordance with the provisions of canon law a great 
part of the cemetery had been set apart and consecrated for the 
burial of the dead. 

Ten years before James Geary had died by his own hand, his 
father and another member of his family had paid to Bishop Dwen- 
ger a sum of money and had obtained a receipt evidencing the grant 
of a license to bury a designated number of bodies in a certain lot 
located in the consecrated cemetery. 

On the death of his son, John Geary, the father, requested of the 
pastor of his church and the Bishop of the Diocese permission for 
the burial of James, the son, in the family lot of the cemetery. 
This request was denied. The Bishop judicially decreed that the — 
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son was not eligible for burial in the cemetery consecrated ground 
because canon law forbade such burial for a deceased who died by 
his own hand, without repentance, after having led a wicked and 
depraved life, failing to receive the Sacraments as required by the 
laws of the Church. 


In spite of the adverse judgment of the Bishop, John Geary, the 
father, insisted that he had a right enforceable in the secular law, 
to have his son so buried, and he threatened to effect such interment 
against the will of the Bishop. 


The Bishop, joined by the parish priest who had some administra- 
tive authority relative to burials, brought proceedings in the secular 
courts of the State of Indiana, alleging the aforesaid statements to 
be true, seeking to restrain the father from carrying out his threats 
to have his son interred in the family lot. 

John Geary, the father, filed a demurrer to the complaint of the 
Bishop and the priest, saying, in substance, that even if everything 
that the Bishop and the priest had alleged were true, still they 
could not invoke the secular court to call upon the strong arm of the 
State to make effective a decree of the Bishop that the body of the 
suicide, James Geary, should not be buried in the consecrated 
cemetery. 

The case, being heard on a demurrer, no evidence was introduced. 
Only a question of law was raised. The Tippecanoe Superior Court 
ruled that John Geary’s contention was sound in law and dismissed 
the complaint of the Bishop and the priest. 

The Bishop and the priest then appealed to the Supreme Court 
of Indiana. The question which the Supreme Court was called 
upon to decide was: Did the trial court err in sustaining John 
Geary’s demurrer and dismissing the complaint of the Bishop and 
the priest for an injunction? 

The Supreme Court of Indiana held that the trial court had erred 
in sustaining the demurrer and ruled that an injunction would lie 
at the suit of the Bishop of the Diocese and the local priest, who 
according to the usages of the Church, are vested with control, to 
restrain the holder of a lot in a Roman Catholic cemetery, which 
had been consecrated for burial purposes according to the laws of 
that denomination, from interring therein the body of his son who 
was not in communion with the Church at the time of his death 
and who died by his own hand. 
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Judge Byron K. Elliott, speaking for the Supreme Court, said 
in part: 


“Tt is because the central question which comes to us goes beyond 
ordinary property rights, that we find the case one of great difficulty. 
There is something more than a dispute as to who . . . holds the title to 
the land used as a cemetery by the Catholics of Lafayette. The case does 
not, indeed, necessarily involve the question of title at all. The contro- 
versy is not as to who owns the ground, but as to who may be buried 
there, and how and by whom that question shall be settled. Two great 
questions are presented, and they are these: 

First: Had John Geary a right to bury his deceased son in the conse- 
crated ground of St. Mary’s cemetery? 

Second: If John Geary had no such right, can these plaintifis [the 
Bishop and the priest] maintain a suit to enjoin him from interring the 
body of his son in that ground? .. . First. The sepulture of the dead 
has, in all ages of the world, been regarded as a religious rite... . It 
may ... be safely affirmed that John Geary secured nothing more than 
the privilege of using the lot set apart to him as a burial place... . He 
acquired a right to bury there a Catholic, and none other. . . . No power 
save that of the Church can rightfully declare who is a Catholic. The 
question is purely one of church government and discipline, and must be 
determined by the proper ecclesiastical authorities. .. . The decisions of 
the church authorities are final... . Second. . . . the burial of the dead is 
essentially a religious rite. ... A religious organization, in assuming con- 
trol of a cemetery, does not assume jurisdiction of secular matters, and, 
therefore, does not wander outside of its domain into the domain of the 
civil law. . . . it can not be doubted that these plaintiffs have a right to 
maintain this suit... . John Geary ... is a mere licensee. . . . 

“The laws of the church . . . vested possession and control in the priest 
and bishop as the representatives of the church, and, as such, they may 
rightfully invoke the assistance of the courts to prevent a licensee from 
doing what the laws of his church forbid him from doing, under the 
privilege granted to him as the licensee of the church. . . .” 


So the body of James Geary was never interred in consecrated 
ground. And that was how the Bishop called upon the secular 
courts to restrain by injunction a citizen of the State from violating 
a decree of the Bishop’s Court in a spiritual matter.1® 

In all cases, therefore, where the child of a mixed marriage has 
not been baptized or is not being brought up as a Catholic because 
of the neglect or refusal of the non-Catholic spouse to carry out his 
ante-nuptial promises, the proper procedure is for the person quali- 


16 Dwenger et al. v. Geary et al., 113 Ind. 106 (1887). See also Bonacum v. 
Harrington, 65 Neb. 831 (1902). 


CASES AND STUDIES 67 


fied 17 under canon law to proceed in the Bishop’s Court for a de- 
cree that the child be so baptized or so brought up. In the event 
that jurisdiction of the Church over the non-Catholic might be 
necessary for any particular type of decree, that jurisdiction would 
be existent because of the consent given by the non-Catholic at the 
time when he petitioned the Bishop’s Court for a dispensation from 
the impediment of mixed religion under canon 1061, or disparity 
of cult under canon 1070, and gave to the Church his documentary 
security for the performance of his ante-nuptial promises. In the 
case of a baptized child, not being brought up as a Catholic through 
the fault of the non-Catholic spouse, the jurisdiction of the Church 
over the person of the child would attach because of the member- 
ship of the child in the Church through baptism. The Bishop’s 
Court might make its decree as to the status of the child as a Cath- 
olic and order that it be educated exclusively in the faith and 
according to the teachings of the Roman Catholic Church. 


In the event that the non-Catholic spouse should then interfere 
with the carrying out of the decree of the Church, the interested 
party may thereupon seek injunctive relief in the secular courts.1§ 


REVEREND KENNETH R. O’BRIEN 
DANIEL E. O’BRIEN 
Los ANGELES, CALIFORNIA. 


17 Canon 1064, under certain conditions, imposes upon Ordinaries and pas- 
tors, among others, the duty of diligently seeing to it that the ante-nuptial 
promises are faithfully carried out. 


18 Restatement of the Law of Conflict of Laws, Chapter 5, Section 119. 
Status Defined. 

“In the Restatement of this subject, a ‘status’ means a legal personal 
relationship, not temporary in its nature nor terminable at the mere will of 
the parties, with which third parties and the state are concerned... . 

c. The concern of the state in a status as defined in this Section is based 
upon its social interest in the personality of its domiciliaries, and in its interest 
in such of their domestic relations as have to do with the procreation and 
nurture of citizens. Its concern is shown by the care with which the relation- 
ships are created and guarded by the law; by the social interest in the main- 
tenance of marriage, the supervision of divorce and the nurture of children; 
and by the provisions of law by which these relationships are at every step 
legally guarded from interference by third persons. The legal establishment 
of status is a socially important element of the legal order. 

d. The concern of third persons in a status is indicated by the legal require- 
ment that they must take it into account and refrain from disturbing it... .” 
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APPROPRIATE FORMULARIES FOR THE PROCESS. 


ForMuuary I. 


IN THE COURT OF THE BISHOP OF ——————————. 
IN THE MATTER OF JOHN DOE, a baptized child of a mixed 
marriage. 

PETITION THAT A BAPTIZED CHILD OF A MIXED 
MARRIAGE BE DECLARED TO BE A ROMAN CATHOLIC 
AND BE BROUGHT UP IN SAID CHURCH. 

The petitioner, Jane Doe, alleges that: 

She is a Roman Catholic, domiciled in the parish of —————, 
in the Diocese of 


James Doe is a non-Catholic and a legal resident of the County 
of ————,, in the State of 

She and James Doe were married in ——————— Church, in the 
City of —————, Diocese of —-————,, on the —— day of 
19—, by the Reverend 

In compliance with canon 1061 (canon 1071 for disparity of cult 
cases) of the Codex Iuris Canonici, and the decree of the Holy 
Office of January 14, 1932, she and James Doe made the usual 
ante-nuptial promises that all children of the marriage would be 
baptized and brought up as Roman Catholics. 

On the — day of 
a child, John Doe. 


Said child, John Doe, was baptized by the Reverend : 

of the —————— Parish, in the City of —-—————,, Diocese of 
, on the — day of ————_,, 19—. 

Said child, John Doe, is and always has been a normal child and 
in accordance with the laws of the Roman Catholic Church should 
have begun to receive instructions in accordance with the teach- 
ings of said Church from the time it reached the years of discretion, 
i.e. seven years of age. (Cf. canons 859, 906.) 


James Doe has refused and still refuses to permit said child, 
John Doe, to be instructed in the teachings of said Church. 

WHEREFORE, petitioner prays that a judgment may be ren- 
dered that said John Doe is a member of the Roman Catholic 


, 


, 19—, there was born of said marriage, 
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Church and should be brought up in accordance with the teachings 
of said Church. 


Dated at ———___, —______.. this — day of 


10s, 


Petitioner. 


(Verification by petitioner before Notary or other proper officer.) 


ForMu.Lary II. 


iNet OUR Or <THE BISHOP: OF. = 
IN THE MATTER OF JOHN DOE, a baptized child of a mixed 
marriage. 

PETITION BY PASTOR THAT A BAPTIZED CHILD OF 
A MIXED MARRIAGE BE DECLARED TO BE A ROMAN 
CATHOLIC AND BE BROUGHT UP IN SAID CHURCH. 

The petitioner, Reverend —————, of the Diocese of ——_—, 
alleges that: 

Jane Doe is a Roman Catholic, domiciled in the parish of 

, in the Diocese of ; 

James Doe is a non-Catholic and a legal resident of the County 

of —————,, in the State of 


Jane oe and James Doe were “ayesten in —————— Church, 
in the City of —-—————, Diocese of —--———, on the —— day. 
of —_——_——_, 19—,, by the Reverend 


In eines with canon 1061 (canon 1071 ioe disparity of cult 
cases) of the Codex Iuris Canonict, and the decree of the Holy 
Office of January 14, 1932, Jane Doe and James Doe made the 
usual ante-nuptial promises that all children of the marriage would 
be baptized and brought up as Roman Catholics. 

On the — day of , 19—, there was born of said marriage, 
a child, John Doe. 

Said child, John Doe, was baptized by the Reverend —-————_,, 
of ————— Parish, in the City of —————, Diocese of ; 
on the — day of ————_—-,, 19—. 

Said child, John Doe, is and always has been a normal child and 
in accordance with the laws of the Roman Catholic Church should 
have begun to receive instructions in accordance with the teach- 
ings of said Church from the time it reached the years of discretion, 
i.e. seven years of age. (Cf. canons 859, 906.) 
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James Doe has refused and still refuses to permit said child, 
John Doe, to be instructed in the teachings of said Church. 

Your petitioner brings these proceedings in compliance with the 
obligation imposed upon him by virtue of canon 1064. 

WHEREFORE, petitioner prays that a judgment may be ren- 
dered that said John Doe is a member of the Roman Catholic 
Church and should be brought up in accordance with the teachings 
of said Church. 


Dated: ati fete dae Oe 


1s 


Petitioner. 


(Verification by petitioner before Notary or other proper officer.) 


Formunary III. 


IN THE COURT OF THE BISHOP OF ——————————. 
IN THE MATTER OF JOHN DOE, a non-baptized child of a 
mixed marriage. 

PETITION THAT A NON-BAPTIZED CHILD OF A MIXED 
MARRIAGE BE BAPTIZED AND BROUGHT UP AS A 
ROMAN CATHOLIC. 

The petitioner, Jane Doe, alleges that: 

She is a Roman Catholic, domiciled in the parish of 
in the Diocese of : 

James Doe is a non-Catholic and a legal resident of the County 
of —_————,, in the State of 

She and James Doe were married in —————— Church, in the 
City of ——————_,, Diocese of ———————, on the — day of 

, 19—. 

In compliance with canon 1061 (canon 1071 for disparity of cult 
cases) of the Codex Iuris Canonict, and the decree of the Holy 
Office of January 14, 1932, she and James Doe made the usual 
ante-nuptial promises that all children of the marriage would be 
baptized and brought up as Roman Catholics. ) 

On the — day of ——————, 19—, there was born of said mar- 
riage a child, John Doe. 

Said child, John Doe, is and always has been a normal child and 
in accordance with the laws of the Roman Catholic Church should 
have been baptized within a few weeks after his birth and should 
have begun to receive instructions in accordance with the teachings 


’ 
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of said Church from the time it reached the years of discretion, i.e. 
seven years of age. (Cf. canons 859, 906.) 

James Doe has refused and still refuses to permit said child, John 
Doe, to be baptized and to be instructed in the teachings of said 
Church. 

WHEREFORE, petitioner prays that a judgment may be ren- 
dered that said John Doe be baptized and brought up in accord- 
ance with the teachings of said Church. 


rede ee thin = day ‘of 


nije 


Petitioner. 
(Verification by petitioner before Notary or other proper officer.) 


Note: Form may be adjusted to conform with facts if petition 
is brought by a procurator, or by a priest or Ordinary 
under canon 1064, and if relief sought is limited to bap- 
tism, only. 


Formutary LV. 
SENTENTIA. 
IN DEI NOMINE. AMEN. 


REV GRITD US Wears tee err ME LON, See tems cy ret eeu ay Lt ee EE, gy Rt Meee 


oe eee eee eee eee eens 


[Pars positiva sententiae]. 


Quibus omnibus consideratis et sedulo perpensis, Christi nomine 
invocato, Nos, infrascripti Iudices, pro Tribunali sedentes, et solum 
Deum prae oculis habentes, decernimus, declaramus et definitive 
sententiamus: 

CONSTARE DE PETITIONE IN CAUSA ASSERTAE NON- 
IMPLETAE PROMISSIONIS FACTAE A JACOBO DOE CAUSA 
MIXTARUM NUPTIARUM CELEBRANDARUM. 

Decernimus ac mandamus omnibus quibus spectat, et praesertim 
conjugi acatholico ut cautio fideliter impleri sit, et ut in posterum 
salus spiritualis filii (filiae) provideatur. 

Pariter decernimus et mandamus omnibus Tribunalis ministris 
quibus spectat, ut haec nostra sententia publicetur — modo 
a canone 1877 Codicis Iuris Canonici indicato. 
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In expensis vero hujus litis —————_ 
Datum ex Aula Sessionum Tribunalis, die ——————- mensis 


———., 19. 
Officialis 
Tudex Coll. 


Tudex Coll. 


Actuarius. 
Formunary V. 
(Form for Bill In Equity in Secular Court for Injunction). 
(Court Heading). 


The petitioner, Jane Doe, alleges that: 

She is a legal resident of the County of —————_,, in the State 
of ——______; 

James Doe is a legal resident of the County of ————_—_,, in 
the State of ——____—___; 

She is a Roman Catholic and James Doe is a non-Catholic. 

She and James Doe were married in the —————— Church, in 
the City of —————, Diocese of —————_, on the day of 

, 19—, by the Reverend ‘ 

In compliance with canon 1061 (canon 1071), of the Codex Turis 
Canonici, and the decree of the Holy Office of J anuary 14, 1932, 
she and James Doe made the usual ante-nuptial promises that all 
children of the marriage would be baptized and brought up as 
Roman Catholics. 

On the — day of ——__—_, 19—, there was born of said mar- 
riage a child, John Doe. 

Said child, John Doe, was baptized by the Reverend 
of ————— Parish, in the City of ————, Diocese of 
on the —— day of ——_—_—,, 19—. 

Said child, John Doe, is and always has been a normal child and 
in accordance with the laws of the Roman Catholic Church should 
have begun to receive instruction in accordance with the teachings 


’ 


? 
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of said Church from the time it reached the years of discretion, i.e. 
seven years of age. (Cf. canons 859, 906.) 

James Doe refused to permit said child, John Doe, to be in- 
structed in the teachings of said Church. A controversy arose as 
to whether or not John Doe should be brought up as a Roman 
Catholic. This controversy was over a spiritual matter. Jane Doe 
brought proceedings in the Diocesan Court of the Roman Catholic 


Bishop of —————— for an ecclesiastical decree that the child, 
John Doe, should be brought up in the Catholic Faith. On the 
day of ——————,, 194—, said Diocesan Court, the highest eccle- 


siastical judicatory to which the controversy had been carried, ren- 
dered a decree that said child, John Doe, should be brought up in 
the Catholic faith in accordance with the ante-nuptial promise of 
said James Doe. 

James Doe still refuses to permit the child, John Doe, to be in- 
structed in the teachings of the Roman Catholic Church and is 
interfering with the carrying out of the said decree of the Diocesan 
Court. 

WHEREFORE, petitioner prays that the said James Doe may 
be restrained from interfering with the carrying out of the decree 
of the Diocesan Court of the Roman Catholic Bishop of ————-, 
(a copy of which is hereto attached), and for such other relief as 
may be just. 


Petitioner. 
(Verification). 


QUINQUENNIAL FACULTIES EXTENDED BY THE 
S. CONGREGATION FOR THE ORIENTAL 
CHURCH TO LATIN ORDINARIES 


Canon 257 establishes the norm that to the S. Congregation for 
the Oriental Church are reserved 


ie peat omnia cuiusque generis negotia quae sive ad per- 
sonas, sive ad disciplinam, sive ad ritus Ecclesiarum orientalium 
referuntur, etiamsi sint mixta, quae scilicet sive rei sive person- 
arum ratione latinos quoque attingant. 
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§ 2. Quare pro Ecclesiis ritus orientalis haec Congregatio 
omnibus facultatibus potitur, quas aliae Congregationes pro 
Ecclesiis ritus latini obtinent, incolumi tamen iure Congrega- 
tionis S. Officii ad normam can. 247. 


This raises the question whether or not the Latin Ordinary can 
make use of the extraordinary powers, delegated by the several 
Roman Congregations and stated in the quinquennial faculties, in 
cases involving Oriental Catholics coming under his jurisdiction, 
or whether he has to receive such faculties from the S. Congre- 
gation for the Oriental Church insofar as this Congregation is 
competent in accordance with canon 257. This is of practical im- 
portance in the case of matrimonial impediments. 

Duskie ! holds that “ the Latin Ordinary possesses no jurisdiction 
to dispense Oriental subjects from the matrimonial impediments in 
the faculties granted by the . .. Roman Congregations. The Code 
states clearly that the Congregation for the Oriental Church has 
thé cumulative faculties of all other Congregations combined... . 
The only exception is made in favor of the Holy Office whose juris- 
diction remains intact. All faculties, therefore, which would en- 
able Latin bishops to dispense Oriental subjects must be sought 
through the Oriental Congregation.” 

To this opinion exception was taken by Gulovich? who holds 
that it “is a bit far-fetched.” ‘There can be no doubt ”’, he argues, 
“that the Sacred Congregations granting the quinquennial faculties 
have the right to delegate the Latin Ordinaries to dispense their 
subjects in matters that come under the competence of the respec- 
tive Congregations. The Latin Ordinaries, in turn, have the right 
to make use of these delegated faculties in favor of their subjects, 
but may not exceed the limits of the delegation. And if it so 
happens that they have among their subjects some who belong to 
the Oriental rite, expediency, or in other words, the principal pur- 
pose for which the quinquennial faculties were granted them, would 
seem to dictate the necessity of using these faculties in favor of 
their Oriental subjects. It must be remembered that the Holy See 


1The Canonical Status of the Orientals in the United States, The Catholic 
University of America, Canon Law Studies, No. 48 (1928), p. 178; ef. also 
pp. 68, 69. 


2“ Matrimonial Laws of the Catholic Eastern Churches”, Tur Jurtst, IV 
(1944), 242, 243. 
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commissioned the Latin Ordinaries to exercise full jurisdiction over 
the Oriental faithful. They were to administer to these faithful 
within the limits of their faculties, be they ordinary or delegated. 
If the exercise of these faculties was to be curtailed or limited, the 
Sacred Congregation for the Oriental Church should have made this 
clear. “Would we be out of order if in this case we applied the well 
known juridical principle: ‘In favorabilibus lex late est inter- 
pretanda ’?” 

Without attempting to engage into a detailed analysis of the juris- 
diction of the 8. Congregation for the Oriental Church,? we should 
like to contribute an item of relevant information from the S. Con- 
gregation for the Oriental Church which we received through the 
courtesy of Professor Emil Herman, 8S. J., consultor at this Congre- 
gation, in answer to an inquiry he made upon our request. We 
bring here a translation of the answer: 4 


“The third question, to what extent the faculties of the Latin 
Ordinaries can be applied to the Orientals, was answered as 
follows: 

‘The Oriental Congregation readily extends the faculties of 
the Latin Ordinaries also to the Orientals, but such an “ exten- 
sio”’ is necessary that the Latin Ordinary can use the facul- 
ties for Orientals.’ ” 


To this the following explanatory remark was added by the well 
known Oriental canonist: 


“This concerns the extraordinary faculties, e.g. the quin- 
quennales, which are granted by the Congregations to the 


3 Cf. Dziob, The Sacred Congregation for the Oriental Church, The Catholic 
University of America, Canon Law Studies, No. 214 (1945). 


4Letter, dated January 24, 1945. The original text reads as follows: “ Die 
dritte Frage, wie weit die Fakultaten der lateinischen Ordinarien auf die 
Orientalen angawandt werden kénnen, wurde mir so beantwortet: 

“‘Die Orientalische Kongregation dehnt bereitwillig die Fakultaten der 
lateinischen Ordinarien auch auf die Orientalen aus, aber eine solche “ exten- 
sio” ist notwendig, damit der lateinische Ordinarius die Fakultaten den Ori- 
entalen gegentiber gebrauchen kann’ 

“Bg handelt sich hier um die ausserordentlichen Fakultaten, z.B. die quin- 
quennales, die von den Kongregationen den Bischofen verliehen werden. Was 
die im Codex aufgefiihrten Vollmachten, Dispensationen von Ehehindernissen 
usw. angeht, so muss man natiirlich im Hinzelfall zusehen, ob und inwieweit 
die Orientalen in den canones einbegriffen sind.” 
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bishops. Concerning the faculties cited in the Code, dispensa- 
tions from matrimonial impediments, etc., naturally, it has to 
be investigated in every single case whether and to what ex- 
tent the Orientals are included in the canons.” 


Thus, there is a clear distinction between the faculties which can 
be applied to Latin Catholics, and those which can be used with 
regard to cases involving Oriental subjects of the Latin Ordinary. 
Only in the case of faculties granted by the Holy Office, we hold, 
both Latin and Oriental Catholics are simultaneously included, for 
the jurisdiction of this congregation extends to both Latin and 
Oriental Catholics in accordance with canons 247 and 257. 

Attention is called to the fact that the Latin Ordinary has to ask 
the S. Congregation for the Oriental Church for the extension of the 
faculties he received from the several Roman Congregations (ex- 
clusive of the Holy Office), in order to be authorized to exercise 
these faculties in cases involving his Oriental subjects. Thus, actual 
extension granted by the S. Congregation for the Oriental Church 
is an essential and necessary requirement for the application of such 
faculties to Oriental Catholics under the jurisdiction of Latin Ordi- 
naries. 


WILuirsaLtp M. PLécHL 
THs CaTHoric UNIVERSITY OF AMERICA 


SOLEMN BAPTISM BY DEACON 


A deacon who with his ordinary’s permission has been out of the seminary 
for several years desires to baptize, in my church, the child of his sister, who 
belongs to this parish. Since he does not reside here, I can only wonder 
whether he is in good standing, especially since he has put off receiving priestly 
orders for such a relatively long time. Am I authorized in law to grant this 
deacon permission to confer the solemn baptism, or must I refer the case to 
the ordinary for the needed permission? 


ParocHus PRUDENTIOR 


Canon 741. Extraordinarius baptismi sollemnis minister est diaconus; qui 
tamen sua potestate ne utatur sine loci Ordinarii vel parochi licentia, iusta de 
causa concedenda, quae, ubi necessitas urgeat, legitime praesumitur. 

Canon 973, §2. Ordinatus tamen qui superiores ordines recipere recuset, nec 
potest ab episcopo ad eos recipiendos cogi, nec prohiberi a receptorum ordinum 
exercitio, nisi impedimento canonico detineatur aliave gravis, iudicio Episcopi, 
obsit causa. 
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If a deacon, as the extraordinary minister, is lawfully to confer 
solemn baptism, he needs a properly authorized permission, which 
can be rightfully given only when some just or rightful cause war- 
rants it. The decision of the justice or rightfulness of the cause 
rests with either the ordinary or the pastor. Given, then, a rightful 
cause, a pastor may grant the permission without recourse to the 
ordinary for his approbation. 

A close bond of relationship between the deacon and the pros- 
pective recipient of baptism at his hands, or also an intimate bond 
of friendship between the deacon and the parents of the child to be 
baptized, is recognized as a factor which suffices to constitute the 
just or rightful cause which the Code postulates as a condition for 
the granting of permission to a deacon to administer a solemn 
baptism.t 

Thus it appears that the pastor can rightfully grant this deacon 
the needed permission in the light of whatever requirements are 
made in canon 741. Yet, inasmuch as this deacon has held off his 
ordination to the priesthood, the pastor can well wonder about the 
reasons underlying this delay. While it is of course true that such 
a delay does not in itself furnish a reason for keeping the deacon 
from exercising his diaconal order, still it is plain from canon 973, 
§ 2, that besides the presence of some canonical impediment the 
presence also of some other weighty reason may warrant, in the 
bishop’s judgment, a restriction of the deacon’s otherwise accredited 
functions. Since it remains for the bishop to pass judgment re- 
garding any such outside reason as constituting a sufficient warrant 
for restricting the exercise of the deacon’s functions, it seems well 
advised for the pastor to withhold his permission until such time 
that the bishop has given assurance that the deacon is entitled to 
exercise the specific functions of his order. 


But, even when the bishop has given this reassurance without at 
the same time authorizing the deacon to confer the baptism here 
in question, it is perfectly allowable for the pastor to decline his 
permission, since he is not under any obligation to grant it in 
consequence of the acknowledged existence of a just and rightful 
cause for so doing, not even when the bishop has furnished every 


1 Vermeersch-Creusen, Epitome Turis Canonici, Vol. II (5. ed., Romae, 1934), 
n. 24; Noldin-Schmitt, Swmma Theologiae Moralis, Vol. IIT (26. ed., Ratis- 
bonae, 1940), n. 64; Fanfani, De Iure Parochorum (Romae, 1924), n. 233. 
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assurance that no reason whatsoever stands in the way of the 
deacon’s full right to exercise the functions of his order. 

The phrase “ iusta de causa concedenda” in canon 741 does not 
in any way involve a pastor in an obligation. Rather, it bespeaks 
for him a simple option in the sense that, if he grants permission, 
the grant of it necessarily postulates the existence of a just reason 
or rightful cause. In other words, the law in canon 741 does not 
call upon the pastor (or the ordinary) to grant his permission 
whenever a sufficient reason intervenes; it simply demands that, if 
permission is to be granted according to the pastor’s (or ordinary’s) 
discretion, then the grant can be made only in view of the presence 
of a sufficient reason, which the law identifies with what it calls a 
just or rightful cause. 

It may well be stressed here that, if in the given circumstances 
the pastor has some misgivings about what reaction may follow 
among the people upon the deacon’s administration of solemn bap- 
tism, then the pastor will act judiciously in submitting the case to 
the bishop for the granting of the permission, since it belongs to the 
bishop’s judgment to decide whether some reason other than a 
canonical impediment or irregularity stands in the way of the 
deacon’s exercise of the functions proper to his order. With this 
explanation it is readily seen how the ruling of the Code regarding 
the administration of solemn baptism by a deacon is fully illus- 
trated only in the combined light which derives from a blending of 
canons 741 and 973, § 2, in their reciprocal regulations. 


CLEMENT BASTNGEL 
Tur CatrHoric UNIVERSITY OF AMERICA 


THE BAPTISMAL RECORD REGARDING INVALID 
SPONSORSHIP 


Father A, in performing his first baptism, forgot to instruct the prospective 
godfather of the child to touch the infant at the time of the actual baptism, 
as the rubrics and the Code prescribe. The godmother was of course holding 
the child. There arises now the question whether the intended godfather has 
contracted a spiritual relationship with the baptized child. If it be decided 
that the intended godfather did not validly act as a sponsor, should his name 
be left unrecorded in the baptismal register, and should he and the parents 
be notified accordingly? Corrector LABENTIS 
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Canon 765, 5°. Ut quis sit patrinus, oportet baptizandum in actu baptismi 
per se vel per procuratorem physice teneat aut tangat vel statim levet seu 
suscipiat de sacro fonte aut de manibus baptizantis. 


Canon 768. Ex baptismo spiritualem cognationem contrahunt tantum cum 
baptizato baptizans et patrinus. 

Canon 777, §1. Parochi debent nomina baptizatorum, mentione facta de 
ministro, parentibus ac patrinis, de loco ac die collati baptismi, in baptismali 
libro sedulo et sine mora referre. 

Canon 2383. Parochus qui paroeciales libros diligenter, ad normam iuris, 
non conscripserit aut servaverit, a proprio Ordinario pro gravitate culpae 
puniatur. 

Canon 2406, §1. Quicunque officio tenetur acta vel documenta seu libros 
Curiarum ecclesiasticarum vel libros paroeciales conficiendi, conscribendi aut 
conservandi, si ea falsare, adulterare, destruere vel occultare praesumpserit, 
suo officio privetur aliisve gravibus poenis ab Ordinario pro modo culpae 
puniatur. 

§2. Qui vero acta, documenta vel libros hos legitime petenti exscribere, 
transmittere seu exhibere dolose detrectaverit, aliove quovis modo officium 
suum prodiderit, privatione officii vel suspensione ab eodem et mulcta ad 
arbitrium Ordinarii pro gravitate casus puniri potest. 


Canon 765, 5°, reads: “Ut quis sit patrinus, oportet baptizandum 
in actu baptismi ... physice ... tangat.” The force of the word 
“ oportet”’ along with the very context of canon 765 seals the fact 
that the condition here mentioned is essential for a valid sponsor- 
ship. This condition being left unfulfilled, a valid sponsorship 
could not arise. The absence of validity for the sponsorship in turn 
implies that no spiritual relationship resulted between the child and 
the one who was to be its godfather. 

Inasmuch as canon 777, § 1, directs that the entry which is made 
in the baptismal register make mention of the sponsors, it is evi- 
dent that there is no strict requirement of entering the name of one 
who in reality is not a sponsor. Accordingly the entry is complete 
with the mention of the name of the godmother. In fact, if the 
name of the man were entered as the name of the godfather, then 
the record would not square with truth, and under circumstances 
which would brand such an entry as a presumptuous deed the agent 
euilty of such an action would become liable for the penalties men- 
tioned in canon 2406, § 1. : 

This does not imply, however, that the man’s name must be left 
unrecorded or unmentioned in the record. The name may indeed 
be mentioned, provided only that it is not recorded as the name 
of a sponsor. There does not exist any law which prohibits such a 
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procedure. The mention of the name could be properly qualified 
in such fashion that anyone who later inspects the record will un- 
mistakably note both the fact that the man was not an actual 
sponsor, as also the reason for which the sponsorship was not con- 
tracted by him. Thus the mention of the man’s name would not 
entail any falsification in the record. 

It seems indicated as a consequence of all this that the man 
himself and also the parents should be prudently apprised of the 
actual status of things. Both his and their resultant disappoint- 
ment could readily be neutralized, it seems, if the suggestion were 
made that the man is in no way barred from assuming in behalf of 
the child the spiritual care and responsibility which his sponsorship 
would have established for him. His pledge to accept that care and 
responsibility as a bounden duty will be of as much benefit for the 
child as the actual status of sponsorship through which the same 
care and responsibility would have been assumed as an obligation. 
It remains true, of course, that such a pledge would not beget a 
spiritual relationship. But the lack of this in no way hinders any 
man’s sincere desire to prosecute as a duty that which he has will- 
ingly imposed upon himself as obligatory by way of sacred and 
solemn pledge. 

If the foregoing procedure be followed, then there is little, if any, 
chance that the way be opened for the incurring of any of the 
penalties which canons 2383 and 2406, § 2, mention in relation to 
negligence in the matter of properly drawing up and suitably pre- 
serving the parochial records, or with reference to any scheming or 
intriguing refusal to furnish, send or exhibit copies of the record as 
found in the register. Not only the determination effectively to 
obviate all possible emergence of these potential penalties, but also 
the consideration of fairness and equity to all the interested parties 
in the case, seems to call for the giving of full information to the 
parents and the would-be sponsor. Sincere and earnest Christians 
are not shocked when they note a priest’s conscientious effort to 
remedy some material deficiency which, as in the present case, ap- 
pears so easy of ultimate correction. On the contrary, they treasure 
with edification the truly humble frankness and the accompanying 
noble endeavor exemplified by the priest in his straightforward 
line of action. 


CLEMENT BASTNAGEL 
Tue CatHotic UNiversity oF AMERICA 
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PRINTED BANNS 


In some parishes the announcements are printed or mimeographed and 
distributed to the parishioners on Sunday morning. Does such printing or 
mimeographing constitute a sufficient “publication” of the banns of matri- 
mony. Vox INTREPIDA. 


It is the duty of the pastor of the parties! to announce publicly 
between what persons marriage is to be contracted2 This obliga- 
tion he can satisfy in person or through an assistant.3 


The number of publications ordinarily is three, on three consecu- 
tive Sundays or holy days. The place is “in church.” The time 
is during Mass or other divine services to which a large group of 
people comes.* The law, taking cognizance of the Roman custom, 
however, provides for a substituted publication, with the permission 
of the Ordinary of the place, at the doors of the parish or other 
church by tacking up the names of the parties for a period of eight 
days in which two feasts of precept occur.® 


In the present case it is clear that the printed or mimeographed 
sheets contain the pastor’s announcements of banns. These are not 
given viva voce, it is true, but that is not required absolutely, since 
Canon 1025 provides for a case in which the banns are not pub- 
lished viva voce. The difficulty seems to arise from the fact that in 
the present case the printed or mimeographed announcement is dis- 
tributed in church and is not tacked up at the door, and so is not 
within the strict letter of either Canon 1024 or Canon 1025. 


Should the Bishop permit publication by tacking up the notice, 
the distribution of printed or mimeographed sheets could hardly be 


1Can. 1023, §1. “Matrimoniorum publicationes fieri debent a parocho 
proprio.” 

2Can. 1022. “Publice a parocho denuntietur inter quosnam matrimonium 
sit contrahendum.” 


3 Can. 476, §6. “ius iura et obligationes . . . ex ipsius parochi commis- 
sione desumantur....” 


4Can. 1024. “ Publicationes fiant tribus continuis diebus dominicis aliisque 
festis de praecepto in ecclesia inter Missarum sollemnia, aut inter alia divina 
officia ad quae populus frequens accedat.” 


5 Can. 1025. “Potest loci Ordinarius pro suo territorio publicationibus sub- 
stituere publicam, ad valvas ecclesiae paroecialis aliusve ecclesiae, affixionem 
nominum contrahentium per spatium saltem octo dierum, ita tamen ut, hoc 
spatio, duo dies festi de praecepto comprehendantur.” 
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questioned since, the letter of Canon 1025 being met, it would con- 
stitute additional precaution to make certain the announcement 
comes to the knowledge of all, even of those who might not notice 
or read it, if it were merely tacked up at the door of the church. 

Should the pastor or assistant make it a point to read the banns 
from the printed or mimeographed sheet, there could, again, hardly 
be question, for the letter of Canon 1024 being met, it would con- 
stitute additional publication extending to those who might not hear 
the preacher, because of the size and the imperfect acoustics of the 
church, or might not pay attention to what he says. 

Places in the Code which are parallel in this matter are those in 
which provision is made for publication of the names of those who 
are to be promoted to Holy Orders® and for publication of the 
summons when the whereabouts of the witness is not known.? 

The parallel between witnesses who are to testify to facts in a 
case in court and members of the faithful who are to testify to the 
existence of some impediment which would prevent the valid or 
licit celebration of a marriage is quite close. Now, as to witnesses 
needed for a case in court, if their residence is unknown, it is pro- 
vided that publication may be made by affixing the summons at the 
door of the Chancery, and at the same time inserting the notice in 
some public newspaper, and if both of these things cannot be done 
it is provided that one or the other suffices.§ 

In the case of those who are to testify to the existence of some 
impediment to the marriage, not only the residence but even the 
identity of the person is unknown, hence the general publication 


6 Can. 998, §1. “Nomina promovendorum ad singulos sacros ordines, ex- 
ceptis religiosis a votis perpetuis sive sollemnibus, sive simplicibus, publice 
denuntientur in paroeciali cuiusque candidati ecclesia; sed Ordinarius pro sua 
prudentia potest tum ab hac publicatione dispensare ex iusta causa, tum prae- 
cipere ut in aliis ecclesiis peragatur, tum publicationi substituere publicam ad 
valvas ecclesiae affixionem per aliquot dies, in quibus unus saltem dies festus 
comprehandantur.” 


7™Can. 1765. “Citatio testium fit ministerio iudicis, decreto interveniente, 
et intimanda est testibus ad normam can. 1715-1723.” Can. 1720, §1. “Quo- 
ties, diligenti inquisitione peracta, adhuc ignoratur ubi commoretur reus, locus 
est citationi per edictum.” 


8 Can. 1720, §2. “Hoc autem fit affigendo per cursorem ad fores Curiae 
schedam citationis ad modum edicti per tempus prudenti iudicis arbitrio 
determinandum et in aliqua publica ephemeride eam inserendo; si vero utrum- 
que fieri nequeat, alterutrum sufficiet.” 
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provided for in the law. The printed or mimeographed sheets dis- 
tributed in church each Sunday morning to bring to the parishioners’ 
attention the announcements which the pastor has to make about 
affairs in the parish constitute a public newspaper, at least for the 
members of the parish. Hence, it would seem that publication of 
the banns of matrimony in such announcement sheets is allow- 
able, with the permission of the Ordinary of the place. It is to be 
noted, however, that since a copy of the announcement of the banns 
can be atfixed at the doors of the church it should be so affixed to 
satisfy the requirements of this sort of publication both under 
Canon 1025 and under Canon 1720, § 2. 


The purpose of the publication is to ascertain beforehand that 
nothing prevents the valid or licit celebration of the marriage in 
question.? It is to this end that the obligation is laid upon the 
faithful to reveal to the pastor or Ordinary of the place any impedi- 
ment or impediments of which they have knowledge.!° The pub- 
lication of the banns in such a way that they come into the hands 
of each member of the parish, therefore, tends directly to the accom- 
plishment of the purpose of the law. 


The circumstances surrounding the legislator at the time the law 
contained in Canons 1024 and 1025 was put into the Code were 
such that he took cognizance of the customary form of publication 
in the Church at large, i.e. viva voce, and the custom of Rome and 
other places, i.e. publication by affixing the names at the door of 
the church. The use of printed or mimeographed sheets was not so 
common at the time. It is possible that, if interrogated at the 
present time, Rome would allow the use of the printed or mimeo- 
graphed sheets alone, without affixing a copy at the door. One 
would, however, be quite safe in using the mimeographed or printed 
sheets and affixing one of them at the door of the church, if the 
Bishop permits such publication because of the number of parish- 
ioners who would not otherwise hear the viva voce announcement 
on account of either the size of the church, or its imperfect acoustics, 
or the fact that they cannot all attend the parish Mass at which the 
banns are customarily read. 


9 Can. 1019, §1. “ Antequam matrimonium celebretur, constare debet nihil 
eius validae ac licitae celebrationi obsistere.” 

10 Can. 1027. “ Omnes fideles tenentur impedimenta, si qua norint, parocho 
aut loci Ordinario, ante matrimonii celebrationem, revelare.” 
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It seems, too, that the mind of the legislator, namely, that the 
faithful shall know who is to contract marriage so that they may 
reveal any impediments known to them, is better met, in practice, 
by the printed or mimeographed sheets in large parishes. This is 
especially true where the parishes in a city put out a joint publica- 
tion with the announcements of all the parishes contained therein. 
By this means every one of the faithful in the city can know who 
is to be married, and persons from another parish may know of 
some impediment which is unknown even to the members of the 
parish in which the person to be married resides. 

THomAs OwEN MartTIN 

Tue CatHortic UNIvERSITY oF AMERICA 


CATHEDRAL PASTOR 


If an “irremovable” parish should be designated the cathedral of a diocese, 
would this change of status nullify the former status? If not, does the irre- 
movable rector continue as such? If so, what precisely is the status of (1) 
the parish and (2) the pastor? 

I would like to add another question, cognate to the discussion, viz.: letters 
of appointment designate a certain church as the cathedral of a diocese. But 
our American cathedrals have no chapters, seem to enjoy no privileges, other 
than that of the title. What, then, is the true status of a cathedral “rector” ? 
Is he held to the pro populo obligation, or does this pass to the bishop as the 
actual and canonical “pastor.” And is the courtesy title of “rector” any- 
thing more than a courtesy? 

In the event ofa removal, would the fact, at least the former fact, of irre- 
movability enter into the case? 

Nicotaus Novator 


While not brushing aside the possibility of another point of view 
and while offering the following with due diffidence in view of the 
fact that it seems impossible to find a categorical statement to the 
point in any of the authors, one observes that there runs im- 
plicitly through the whole chain of commentary the view that the 
bishop is pastor but not parochus in virtue of his appointment to 
the See. 

There can be no doubt that the administration of the cathedral 
church as such belongs to the bishop. Canon 1182, § 1,1 is author- 


1Canon 1182, §1. Firmo praescripto can. 1519-1528, administratio bonorum 
quae destinata sunt reparandae decorandaeque ecclesiae divinoque in eadem 
cultui exercenda, pertinet, nisi aliud ex speciali titulo vel legitima consuetudine 
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ity for that. But the church and the parish are not identical. How- 
ever, this statement suggests a problem posed by Canon 1423, § 2.7 
The latter canon permits the union of a parish with a cathedral 
church located in the parochial territory, the income to support the 
cathedral. If there is a Cathedral Chapter resident at the cathe- 
dral, Canons 415° and 471+ would have some bearing on the 


constet, ad Episcopum cum Capitulo, si de ecclesia cathedrali agatur; ad Capi- 
tulum ecclesiae collegiatae, si de collegiata; ad rectorem, si de alia ecclesia 
[quae non sit paroecialis de qua canon 1182, § 2 loquitur]. 


2 Canon 1423, §2. Nequeunt vero [Ordinarii locorum] paroeciam unire cum 
mensa capitulari vel episcopali, cum monasteriis, ecclesiis religiosorum aut alia 
persona morali, neque cum dignitatibus et beneficiis ecclesiae cathedralis vel 
collegiatae; sed possunt eam cum ecclesia cathedrali aut collegiali, quae in 
territorio paroeciae sita sit, ita unire ut reditus paroeciae cedant in commodum 
ipsius ecclesiae, relicta parocho vel vicario congrua portio. 


3 Canon 415, §1. Si ecclesia cathedralis aut collegialis simul sit paroecialis, 
relationes iuridicae inter Capitulum et parochum reguntur normis quae se- 
quuntur, nisi aliud ferat aut Sedis Apostolicae indultum aut particularis con- 
ventio in erectione paroeciae inita et a loci Ordinario legitime probata. 


§ 2. Ad parochum spectat: 


1°. Applicare Missam pro populo et, debito tempore, praedicare ac 
christianam doctrinam fideles edocere; 

2°. Custodire libros paroeciales et ex iis attestationes extrahere; 

3°. Functiones paroeciales peragere de quibus in can. 462. LIusta fune- 
bria, in ecclesia ad normam iuris peragenda, non exclusa Missa exsequiali, 
persolvere ad Capitulum pertinet tantum in casu quo de funere agatur 
alicuius dignitatis, vel canonici, etiam honorarii tantum, vel beneficiarii; 

4°. Alias functiones non stricte paroeciales peragere quae in paroeciis 
fieri solent, modo non impediatur chorale servitium, nec Capitulum easdem 
functiones peragat ; 

5°. Eleemosynas in bonum paroecianorum colligere, easdem directe vel 
indirecte oblatas recipere, administrare et secundum offerentium volun- 
tatem distribuere. 


§3. Ad Capitulum spectat: 
1°. Custodire sanctissimum Eucharistiae Sacramentum; sed altera sacri 
ciborii clavis apud parochum servari debet; 
2°, Invigilare ut in functionibus a parocho in capitulari ecclesia pera- 
gendis leges liturgicae observentur ; 
3°. Ecclesiae curam habere eiusque bona administrare cum piis legatis. 


4 Canon 471, §1. Si paroecia pleno iure fuerit unita domui religiosae, eccle- 
siae capitulari vel alii personae morali, debet constitui vicarius, qui actualem 
curam gerat animarum, assignata eidem congrua fructuum portione, arbitrio 
Episcopi. poy 

-§2. Excepto casu tum legitimi privilegii aut consuetudinis, tum dotationis 
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position of the parochus. But in this country, where there is no 
Cathedral Chapter, it would seem that there is no possibility that 
the priest in charge is merely a vicar of the bishop, as he might. be 
of the Cathedral Chapter. However, the functions accorded by 
Canon 415 to the Cathedral Chapter would seem to belong to the 
bishop as administrator of the cathedral church, not parish. And 
the pastor (parochus) is entirely responsible to the bishop as to all 
income except funds that have been given by donors with a speci- 
fied purpose. In regard to the latter, of course, he is bound as all 
other clerical fiduciaries as governed by Canon 1516.° 


Augustine in his Civil and Canonical Status of Catholic Parishes,® 
states that the union of parishes with cathedral churches in the 
United States can hardly be called a union except by a fictio wwuris. 
He insists on the idea that a union can exist only between two dis- 
tinct juridical entities. This is true enough. But it would seem 
that this condition is fulfilled even in the United States. That the 
authority making the union does not advert to it does not destroy 
the objective juridical fact. 


Ayrinhac, in his Administrative Legislation in the New Code of 
Canon Law, is not much more helpful. On p. 326 he confuses the 
union of a parish and the cathedral church with the division of a 
parish and the establishment of a perpetual vicariate, as permitted 


vicariae ab Episcopo factae, reservata sibi libera nominatione, vicarium prae- 
sentat Superior religiosus, Capitulum aliave persona moralis; loci autem Ordi- 
narius eundem, si idoneum, servato praescripto can. 459, repererit, instituat. 

§ 3. Vicarius si sit religiosus, est amovibilis sicut parochus religiosus de quo 
in can. 454, §5; ceteri omnes vicarii ex parte praesentantis sunt perpetui, sed 
ab Ordinario possunt, ad instar parochorum, removeri, monito eo qui prae- 
sentavit. 

§ 4. Ad vicarium exclusive pertinet tota animarum cura cum omnibus paro- 
chorum iuribus et obligationibus ad normam iuris communis et secundum 
probata statuta dioecesana vel laudabiles consuetudines. 


5Canon 1516, §1. Clericus vel religiosus qui bona ad pias causas sive per 
actum inter vivos, sive ex testamento fiduciarie accepit, debet de sua fiducia 
Ordinarium certiorem reddere, eique omnia istiusmodi bona seu mobilia seu 
immobilia cum oneribus adiunctis indicare; quod si donator id expresse et 
omnino prohibuerit, fiduciam ne acceptet. 


6 Op. cit., (St. Louis: Herder, 1926), p. 148. 
7 Op. cit., (New York: Longmans, Green & Co., 1930). 
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in Canon 1427.8 Of course, a portion of any parish can be made a 
perpetual vicariate, but that supposes that it remains a portion of 
the original parish; otherwise, it would not be a vicariate but a new 
parish. Thus the portion assigned to the cathedral church as a per- 
petual vicariate would partake of all the elements of the original 
parish. ~ Especially would the parochus remain the same; the vicar 
would be his vicar; and since the burden of the argumentation 
offered here is that the bishop can not be a parochus, the perpetual 
vicar would seem not capable of being the vicar of the bishop. 

Ayrinhac refers to a statement of Vermeersch in Periodica® in 
which the latter notes that he is aware of the existence of dioceses 
in which the bishop is the pastor of the cathedral church. Ver- 
meersch does not explain the procedure by which this situation came 
about, whether by privilege, centenary custom, or prescription. It 
would seem that some such title would be necessary. 


It thus appears that in any event the priest in charge of a parish 
united to a cathedral church in this country should be considered a 
pastor and not a vicar, except that as to the church itself he should 
be regarded as the delegate of the bishop. He can not juridically 
be called a rector, a term designating according to canons 479 sqq.!° 
a priest as its proper administrator in charge of a church that is not 
parochial, capitular, or united to a religious community, for instance, 
of a shrine entrusted to the diocesan clergy. It should not be said, 
it would seem, that the cathedral church, of which the bishop him- 
self is the administrator, should be classed with churches of this 
type. The term “vicar”, even if applied to the incumbent in rela- 
tion to his administration merely of the cathedral church in the 
name of the bishop (excluding the administration of the parish) 
seems less appropriate in that this term nowhere else in the law is 
applied to one who represents another in the administration of tem- 
poral property. That he can not be the vicar of the bishop in the 


8 Canon 1427, §1. Possunt etiam Ordinarii ex iusta et canonica causa paroe- 
cias quaslibet, invitis quoque earum rectoribus et sine populi consensu, divi- 
dere, vicariam perpetuam vel novam paroeciam erigentes, aut earum territorlum 
dismembrare. 

9 Op. cit., XIV (1925), 12-17. 

10 Canon 479, §1. Nomine rectorum ecclesiarum hic veniunt sacerdotes, 


quibus cura demandatur alicuius ecclesiae, quae nec paroecialis sit nec capitu- 
laris, nec adnexa domui communitatis religiosae, quae in eadem officia celebret. 
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usual sense follows from the fact that the bishop can not confer the 
parochial benefice on himself.”* 

A parish that is “irremovable” can not be made a removable 
parish without the permission of the Holy See.” The fact of its 
being united to the cathedral church would not seem to withdraw it 
from the application of this canon. Even in the case in which there 
exists a Cathedral Chapter, the parish would remain “ irremovable ”, 
the Chapter becoming the “ irremovable” pastor, exercising paro- 
chial functions through a vicar. In the case in which there exists 
no Cathedral Chapter, since the bishop should not be considered the 
pastor, the incumbent remains “ irremovable ”. 

As pastor, the incumbent should comply with the law as to the 
Missa pro populo (canon 466, § 1).1% 

JEROME D. HANNAN 

Tue CatHotic UNIVERSITY OF AMERICA 


PROPERTY OF NOVICE 


One of our novices, whose brother was killed in action last year, is a bene- 
ficiary of his insurance in the amount of $20,000. For twenty years she is to 
receive $110 monthly. May she use these sums? Or the interest? 

Sister’s grandmother died recently without a will and in the settlement 
Sister is to receive $200 from one policy. Not having paid the novitiate fee, 
Sister would like to use this sum in payment. Can this be done? 

From the same deceased brother Sister is co-beneficiary with her sister in a 
$10,000 policy. Is there any way in which Sister could give her share to her 
sister who could use it very nicely at the present time? 

Sister also received word that she will get $2000 additional in stocks from 
her grandmother’s estate, which cannot be distributed until a year after her 
grandmother’s death. Due to this condition Sister is receiving her share of 
the income of her grandmother’s estate from the stock. Can this income 
be used? OECONOMA PERPLEXA 


All the items mentioned in this question except the last pertain 
to capital income and not revenue. Novices can not dispose of 


11 Canon 1487. Nemo potest beneficium sibi ipsi conferre. 
12Canon 454, §3. Paroeciae inamovibiles nequeunt amovibiles reddi sine 
beneplacito apostolico; . 


13 Canon 466, §1. Applicandae Missae pro populo obligatione tenetur paro- 
chus ad normam can. 339, .. . 


1Canon 568. In novitiatus decursu, si suis beneficiis vel bonis quovis modo 


novitius renuntiaverit eademve obligaverit, renuntiatio vel obligatio non solum 
illicita, sed ipso iure irrita est. 
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their capital assets or the principal, but they can retain the admin- 
istration of their property and the use of it and its income, so far 
as this is not inconsistent with the obligations of the common life 
of the novitiate, and unless the particular constitutions of the com- 
munity should provide otherwise. This is what is meant by Creu- 
sen in Religious Men and Women in Church Law2 Of course, 
once professed the cession of administration, use, and income takes 
effect.2 The novice is not under vows, but the professed is. That 
accounts for the difference in the attitude of the law with regard to 
administration, use, and income. In any event, the novice can not 
renounce her right to any of the capital property mentioned in this 
question. As to the professed, it is here supposed that the con- 
stitutions do not prohibit the cession of use and income. 

She can, of course, use the income from stocks. After her pro- 
fession, this income must be used by the administrator she appoints 
in accordance with the provisions laid down by her in the document 
of cession. But no capital sum can be given, even by the novice, even 
to the community for the novitiate fee. Thus the capital repre- 
sented by the stocks and by the payments under insurance policies 
can not be touched except by the disposition she makes in her will. 
At first glance, the monthly payments of $110 look like income. 
Indeed, persons who take out policies with such provisions, that is, 
requiring monthly payments over a long period instead of a lump- 
sum payment, seem to be guarding against unwise investments on 
the part of their beneficiaries and to be assuring a modest monthly 
means of livelihood. However, it is an inescapable conclusion that 
these payments are payments of capital and not of income. The 
capital is not paid in one check but in 240 checks. Therefore, it 
can be touched only in the will. As the money comes in, it can be 
invested by her while she is a novice, by her administrator after 
profession, and the income from the investment can be used accord- 
ing to the provision she makes in her document of cession. She can 


2 Creusen-Hllis-Garesche, op. cit., (5. ed., Milwaukee: Bruce, 1940), p. 166. 


3 Canon 569, §1. Ante professionem votorum simplicium sive temporariorum 
sive perpetuorum novitius debet, ad totum tempus quo simplicibus votis 
adstringetur, bonorum suorum administrationem cedere cui maluerit et, nisi 
constitutiones aliud ferant, de eorundem usu et usufructu libere disponere. ... 

§ 3. Novitius in Congregatione religiosa ante professionem votorum tempo- 
rariorum testamentum de bonis praesentibus vel forte obventuris libere condat. 


90 THE JURIST 


not touch the capital even after the iapse of twenty years; but only 
the income deriving from the investment. 

As a novice, she can give the income from the stocks to the 
community or to her needy relatives. This income can similarly be 
distributed by her administrator, if she arranges for it in her docu- 
ment of cession prior to profession. But the capital sums must 
remain intact. 

JEROME D. HANNAN 

Tue CatHotic UNIvEeRSITY OF AMERICA 


LENTEN INDULTS 


Is it necessary to obtain the renewal of indults permitting the observance 
of the Wednesdays of Lent rather than the Saturdays as days of abstinence as 
well as fast? What of the indult exempting workingmen from the obligation 
of abstinence? Does this indult exempt from fast as well as abstinence? Over 
what period is it permitted to comply with the obligation of Easter Com- 
munion? Spirirus PRoMPTUS. 


No. 257 of the II Plenary Council of Baltimore states that the 
indult extending the period for the Easter Duty from the First Sun- 
day of Lent to Trinity Sunday, was granted by Pius VIII (Septem- 
ber 26, 1830) because of the scarcity of priests, the extent of the 
territory, and the already existing custom. The Council ordains 
that when the number of priests is adequate, the universal discipline 
is to be observed. This decree of the Council takes the indult out 
of Canon 4.1 However, the custom seems to be immemorial, but 
even such a custom is to be removed_according to Canon 5, if it 
can prudently be done.? 

As to the Workingmen’s Indult and the Indult permitting the 
substitution of Wednesday for Saturday as to abstinence, neither 


1Canon 4. Iura aliis quaesita, itemque privilegia atque indulta quae, ab 
Apostolica Sede ad haec usque tempora personis sive physicis sive moralibus 
concessa, in usu adhue sunt nec revocata, integra manent, nisi huius Codicis 
canonibus expresse revocentur. 


2Canon 5. Vigentes in praesens contra horum statuta canonum consuetu- 
dines sive universales sive particulares, si quidem ipsis canonibus expresse 
reprobentur, tanquam iuris corruptelae corrigantur, licet sint immemorabiles, 
neve sinantur in posterum reviviscere; aliae, quae quidem centenariae sint et 
immemorabiles, tolerari poterunt, si Ordinarii pro locorum ac personarum 
adiunctis existiment eas prudenter submoveri non posse; ceterae suppressae 
habeantur, nisi expresse Codex aliud caveat. 
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can be looked upon as operative under immemorial customs, since 
the original indults are dated 1895 and 1880 respectively, and neither 
speak of a custom as existing at the time. The indult of January 
20, 1880, granted by Leo XIII was a dispensation from the Satur- 
day abstinence which was obligatory every Saturday in the year 
under the general law. The indult was granted for a period of 
ten years. At that time, all days in Lent were days of abstinence 
(though Sunday was not a day of fast). By an indult of August 
3, 1887, permission was obtained for meat, eggs, and white meats 
at all meals on Sunday and at the principal meal on Mondays, 
Tuesdays, Thursdays, and Saturdays (except Ember Saturday and 
Holy Saturday) and for eggs and white meats at all meals. The 
period of these concessions was not limited; that of the remaining 
concessions was ten years. But the latter are now granted de iure: 
bread and beverage for breakfast (the Code does not limit the food 
to bread—Canon 1251, § 1); inversion of dinner and collation; the 
use of lard and fat in preparing foods; meat and eggs permissible 
at same meal; eggs and white meats permissible at all meals (the 
Code permits fish and meat at the same meal, which this indult 
forbade). Consequently, the only point for which an indult is 
needed is the Saturday abstinence, whether or not Wednesday will 
be substituted in the indult granting it. As to non-fasting persons, 
exemption at all meals on Saturday was limited to ten years, 
though the exemption for the principal meal of those fasting was 
unlimited. An indult covering this substitution was granted for 
two years by the Sacred Congregation of the Council to the Arch- 
bishop of Baltimore in behalf of the hierarchy on January 14, 1919.8 

The Workingmen’s Indult, granted by the Sacred Congregation 
for the Propagation of the Faith, March 15, 1895, was privately 
granted to Cardinal Gibbons for all the Ordinaries of the United 
States. But the very terms of that indult show that it was given 
distributive, to each single Ordinary severally, rather than to the 
hierarchy jointly. The indult was valid for ten years. But the 
Sacred Congregation of the Council on January 5, 1926, extended 
for five years the indult of June 3, 1915, for workingmen, and the 
indult of June 2, 1920, as to the substitution of Wednesday for 


3 The Ecclesiastical Review, LX (1919), 574. 
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Saturday, with the exception of the Saturday of Ember Week. 
On February 2, 1932, the Most Reverend Apostolic Delegate in- 
formed the hierarchy that both indults had been extended, on their 
expiration in 1931, for the period of one year only. On April 21, 
of the same year, he advised that it was the desire of the Sacred 
Congregation that in the future Ordinaries should apply individually 
and directly for the renewal of these indults.> The renewal of the 
indult for the Archdiocese of Chicago in 1937 (April 3), excepted 
from the faculty permitting the substitution of Wednesday for 
Saturday abstinence, not only the Saturday of Ember Week but 
also Holy Saturday.® 

One observes that since the indult of February 11, 1878, exempt- 
ing the armed forces from abstinence was indefinite, it seems to 
be still in force. This indult requires abstinence on the vigil of 
the Assumption as well as on the days required in the Workingmen’s 
Indult, excepting Fridays, i. e., Ash Wednesday, Good Friday, Holy 
Saturday, and the vigil of Christmas. However, an apparently - 
temporary indult of March 11, 1941, issued in favor of the armed 
forces, omits the vigil of the Assumption and specifically dis- 
penses not only from abstinence but also from fast.7 

The indult of 1895 was clearly a relaxation of the obligation of 
abstinence. A difficulty that might arise is this: could one be re- 
garded a workingman under the terms of the indult and stil] be 
bound by the law of fast so that he would be permitted meat at 
only one meal? The indult itself states that its beneficiaries who 
are not released from the law of fast, may profit by the indult 
only at the principal meal. Even so, they would benefit by the in- 
dult, i. e., on days to which the indult of 1887 did not extend. It 
would seem that ordinarily at least labor so exhausting as to require 


4Bouscaren, Canon Law Digest, I, 591, 592; The Ecclesiastical Review, 
LXXX (1929), 187; Herrera, Legislacion Ecclesiastica sobra el Ayuno y la 
Abstinencia, (The Catholic University of America Canon Law Studies, n. 92, 
Washington: 1935), pp. 149-152; Barrett, A Comparative Study of the Third 
Plenary Council of Baltimore and the Code, (The Catholic University of 
America Canon Law Studies, n. 83; Washington: 1932), pp. 149-151. 


5 Cf. Bouscaren, The Canon Law Digest, II, 364. 
8 Cf. Bouscaren, op. cit., II, 361. 


7 Bouscaren, op. cit., II, 603. The indult of 1878 excluded the last three 
days of Holy Week; and the indult of 1895, all of Holy Week. But under 
Canon 1252, § 2, of this Week only Good Friday and Holy Saturday are days 
of abstinence. 
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the use of meat would exempt from fast. The same may be said of 
the armed forces in relation to their privilege. 

What has been said thus far provides a review of the historical 
antecedents of the indults enjoyed by the hierarchy in the United 
States. At present, so far as the questions regarding abstinence 
(and fast) are concerned, there would seem to be no doubt that the 
faculty conceded the hierarchy throughout the world on December 
19, 1941, is still available, since it contains no limitation as to time, 
but was granted in view of the peculiar circumstances of the present 
time. This indult, issued by our Holy Father through the Sacred 
Congregation for Extraordinary Ecclesiastical Affairs, limited the 
faculty only as to obligation of fast and abstinence on Ash Wednes- 
day and Good Friday for the faithful of the Latin Rite. Certainly 
this faculty is more extensive than either of the indults that imme- 
diately preceded it in favor of the faithful in the United States. 
Until its revocation, it would seem superfluous to speak of the re- 
newal of them. 

JEROME D. HANNAN 

Tue CatHoric UNiversiry oF AMERICA 


LACK OF IMPRIMATUR AND THE PROHIBITION OF BOOKS 


I have several books in my library written by Catholics which do not con- 
tain the Imprimatur, although they obviously deal with church history and 
natural theology. May I retain these books? One of my parishioners has an 
extensive library containing the works of many non-Catholics, though he says 
he has been careful not to buy any books that are on the Index. Is he safe 
in retaining all that are not on the Index? If not, what catalog could I offer 
him as a guide that he might follow in eliminating the objectionable books? 
Finally, I have in my own library a Catholic symposium dealing with the 
history of a certain institution. It bears the Imprimatur. Yet I know that 
one of the priest contributors did not have the permission of his own bishop 
to contribute his article and his bishop is not the one who granted the Impri- 


matur. Does this cause the symposium to be forbidden? 
Amator LisroRUM. 


It is to be observed that Canon 13851 contains the taxative list 
8 Cf, Bouscaren, op. cit., II, 363; THe Jurist, I1(1942), 180, 181, 388. 


1 Canon 1385, §1. Nisi censura ecclesiastica praecesserit, ne edantur etiam 
a laicis: 
1°. Libri sacrarum Scripturarum vel eorundem adnotationes et commen- 


taria; 
2°. Libri qui divinas Scripturas, sacram theologiam, historiam ecclesiasticam, 
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of the books that require ecclesiastical censorship. However the 
fact that censorship has not preceded their publication does not 
automatically make them forbidden books, except in the case of 
those mentioned in § 1, 1° and certain devotional books mentioned 
ATS kde .2, 

Moreover the excommunication (nemini reservata) touches only 
the authors and editors of books on Scripture, that is, involving the 
Scriptures. The excommunication specially reserved to the Holy 
See affects the readers, defenders and holders of books on the Index 
or, when not on the Index, the books of apostates, heretics, and 
schismatics, which propagate apostasy, heresy, or schism (the cen- 
sure in the latter case affects also the editors). As books are speci- 
fically mentioned, a strict interpretation of this penal law would 
exclude pamphlets; and in any event only published books are 
included. 

Of course, the fact that a penalty was not attached to a book 
would not mean that it was not forbidden, since canon 1399 is obvi- 
ously more extensive than canon 2318, and the fact that the latter 
does not refer to books lacking an Jmprimatur does not prove that 
they are not forbidden. Clearly, it is futile to speak of the Imprima- 
tur in regard to the books of apostates, heretics, and schismatics. 


ius canonicum, theologiam naturalem, ethicen aliasve huiusmodi religiosas ac 
morales disciplinas spectant; libri ac libelli precum, devotionis vel doctrinae in- 
stitutionisque religiosae, moralis, asceticae, mysticae aliique huiusmodi, quam- 
vis ad fovendam pietatem conducere videantur; ac generaliter scripta in quibus 
aliquid sit quod religionis ac morum honestatis peculiariter intersit; 

3°. Imagines sacrae quovis modo imprimendae, sive preces adiunctas habe- 
ant, sive sine illis edantur. 


2 Canon 1399. Ipso iure prohibentur: 

5°. Libri de quibus in can. 1385, § 1, n. 1 et canon 1391; itemque ex illis de 
quibus in cit. can. 1385, §1, n. 2, libri ac libelli qui novas apparitiones, revela- 
tiones, visiones, prophetias, miracula enarrant, vel qui novas inducunt devo- 
tiones, etiam sub praetextu quod sint privatae, si editi fuerint non servatis 
canonum praescriptionibus; ... 


3 Canon 2318, §1. In excommunicationem Sedis Apostolicae speciali modo 
reservatam ipso facto incurrunt, opere publici iuris facto, editores librorum 
apostatarum, haereticorum et schismaticorum, qui apostasiam, haeresim, schisma 
propugnant, itemque eosdem libros aliosve per apostolicas litteras nominatim 
prohibitos defendentes aut scienter sine debita licentia legentes vel retinentes. 

§ 2. Auctores et editores qui sine debita licentia sacrarum Scripturarum 
libros vel earum adnotationes aut commentarios imprimi curant, incidunt 
ipso facto in excommunicationem nemini reservatam. 
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Excommunication is incurred as to these books only when they 
propagate heresy, apostasy, or schism. All such books are for- 
bidden, even though their authors, by some chance, would not be 
heretics, apostates, or schismatics,* but not under the penalty unless 
the authors fall within the category just mentioned. But if the 
books of the latter do not propagate heresy, apostasy, or schism, 
not only is there no penalty attached to the reading of them, but, 
even when dealing with religious topics, they are only conditionally 
forbidden. Their books dealing with religious topics are indeed 
forbidden but only until it is obvious that they contain nothing 
against the Catholic faith.5 If, then, the books of non-Catholics 
dealing with religious subjects are not necessarily forbidden under 
Canon 1399, it would seem that the books of Catholics should not 
be forbidden, even though they lack the Imprimatur, except in the 
cases indicated in Canon 1399, 5°. 

There is no list of books forbidden in virtue of Canon 1399, except 
the Index itself. Obviously, it will often be necessary to read the 
book before one can tell whether it is forbidden. A rule of thumb 
would be that if the book deals with religious topics and is not 
written by a Catholic, it is forbidden (not necessarily under pen- 
alty). A subsidiary rule is that if it is notorously obscene, it is 
forbidden. A third rule is that if it is communistic, it is forbidden. 
Of course, a reading of the book might show that the book did not 
fall under Canon 1399; but in the absence of a reading, one is justi- 
fied in following these rules in giving advice. A counsellor should 
state in the absence of careful reading that he gives his opinion as 
a canonist based only on the external data he has been able to 
gather regarding the book. That will leave room for a modification 
of view, should a reading convince him that the book is not pro- 
hibited. He need not fear that he will often need to modify his 
opinion. 

The obligation imposed on clerics of obtaining permission to pub- 
lish articles is placed on the clerics. The editor, of course, can not 
escape all responsibility, for on moral grounds he is surely proxi- 


4 Canon 1399. Ipso iure prohibentur: 
2°, Libri quorumvis scriptorum, haeresim vel schisma propugnantes, aut 
ipsa religionis fundamenta quoquo modo evertere nitentes. 


5 Canon 1399. Ipso iure prohibentur: A 
4°, Libri quorumvis acatholicorum, qui ex professo de religione tractant, 
nisi constet nihil in eis contra fidem catholicam contineri. 
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mately and formally cooperating in the act. However, it seems that 
he is not charged with the obligation of instructing the clergy in 
canon law, but rather can presume that the permission has been ob- 
tained. If it has not and the editor knows it definitely, obviously he 
can no longer presume that it has been granted. Nor, a fortiori, when 
he knows that permission has been refused.* In virtue of what has 
been said, however, the lack of this permission would not cause the 
book to be forbidden. 


JEROME D. HANNAN 


Tue CatHoric UNIVERSITY OF AMERICA 
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FACE SHEET OF SEMINARIAN’S RECORD 
Name. Address 


REGISTRATION 


. Date 
. Class 
. School 


TESTIMONIALS 


. Baptism 


a. Date 
b. Church 
ce. Minister 


. Confirmation 


a. Date 
b. Church 
ce. Minister 


. Marriage of parents (names of parents) 


a. Date 
b. Place 
ce. Assisting priest 


. Pastor’s recommendation 


a. Date 
b. Name of pastor 


6 Canon 1386, §1. Vetantur clerici saeculares sine consensu suorum Ordi- 
nariorum, religiosi vero sine licentia sui Superioris maioris et Ordinarii loci, 
libros quoque, qui de rebus profanis tractent, edere, et in diariis, foliis vel 
libellis periodicis scribere vel eadem moderari. 
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. Bishops’ recommendations (Canon 993, 4° & III Plen. Balt. n. 
176, II Plen. n. 180) 
a. Diocese A 
i. Date 
ii. Name signed 
ili. Diocese of origin or length of residence 
b. Diocese B (same data as above required) 
c. Diocese C ( “ ah cad wae etiis.) 
. Teachers’ recommendations 
a. Parochial school 
i. Date 
li. Name signed 
b. High school (same data as above required) 
Cc. College A ( “ “ & <3 iz3 ) 
d. College B ( “ “c if “ (73 ) 
e. University ( “ ee Ny gee i: ) 
. Testimonials of religious superiors (for ex-scholastics and ex- 
religious) 
. Indult from the Holy See (for ex-scholastics and ex-religious) 
. Testimonials of Seminary rectors (for those who attended other 
seminaries) 
a. Seminary A 
i. Date © 
ii. Name of rector 
b. Seminary B (same data as above required) 
Cc. Seminary @ ( bc “cc (79 “ iz ) 
. Annual testimonial of pastor 
a. Year A 
b. Year B 
ce. Year C (etc.) 
. Annual reports on scholarship 
a. Year A 
b. Year B 
c. Year C (etc.) 
. Physical examinations—dates and physicians; recommendations 
of latter 
. Dispensations from irregularities and impediments — dates, by 
whom issued, causes (irregularities ex delicto should not be 
specified) 
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15 


16 
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ORDINATIONS 


. Oath of perpetual residence 
a. Date 


b. 


Age of candidate 


ce. Actual domicile? 
. Oath of service of diocese (or other evidence of adequate title) 


a. 


Date 


. Profession of faith and oath against modernism 


a. 


b. 


Prior to subdeaconship—date 
Prior to Priesthood—date (at discretion of the bishop, but 
required for faculties) 


. Record of prior ordinations 


a. 


are} ded (et fe tee tary 


Tonsure 
i. Date 
il. Place 
ii. Minister 


. Ostiariate (same data as for tonsure) 


. Lectorate Chee MS lls a) 
. Exorcistate ( “ XD pie Ss a) 
. Acolythate ( “ ee ae C4 5 

Subdiaconate ( “ at), “oA ne ees 
. Diaconate ( “ C8 (a tee 
. Priesthood ( “ «ou & wy 


18. Testimonial as to the completion of the studies required by 
Canon 976 for 


a. 
b. 
C. 
d. 


Tonsure—date and signature 
Subdiaconate—date and signature 
Diaconate—date and signature 
Priesthood—date and signature 


19. Testimonial as to examination required before each ordination 


mo eo no OD 


. Tonsure—date and signature 

. Ostiariate—date and signature 
. Lectorate—date and signature 

. Exorcistate—date and signature 
. Acolythate—date and signature 


Subdiaconate—date and signature 


. Diaconate—date and signature 
. Priesthood—date and signature 
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20. Testimonial of the rector of the seminary as to the moral 
worthiness required prior to each order 
. Tonsure—date 
. Ostiariate—date 
. Lectorate—date 
. Exorcistate—date 
. Acolythate—date 
. Subdiaconate—date 
. Diaconate—date © 
. Priesthood—date 
21. Petitions of seminarian for promotion required for 
a. Tonsure and minor orders—date 
b. Subdiaconate—date 
ce. Diaconate—date 
d. Priesthood—date 
22. Declarations of freedom made under oath prior to 
a. Subdiaconate—date 
b. Diaconate—date 
c. Priesthood—date 
23. Retreats made in preparation for ordination to 
. Tonsure—dates 
. Ostiariate—dates 
. Lectorate—dates 
. Exorcistate—dates 
. Acolythate—dates 
Subdiaconate—dates 
. Diaconate—dates 
. Priesthood—dates 
. Repeated retreats 
24. Publication of proposed ordination to 
a. Subdiaconate 
i. Date 
ii. Churches 
iii. Method 
iv. Dispensation-date, signature, causes 
b. Diaconate (same data as above required for Subdiaconate) 
C. Priesthood ( bc bc (73 “a 6“ bc sc ) 
d. Publications repeated-date, churches, method and reasons 


jen rl bachelor) tom fs) 


pe jer tet Ag Se (orion A 
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25. Dimissorial letters issued for 


a. Tonsure 
i. Date 
ii. Bishop ordaining 
iii. By whom issued and under what authority 
b. Ostiariate (same data as required above for tonsure) 
Cc. Lectorate ( iz ce is “ “ cc ce ) 
d. Exorcistate ( “ yeas Ge mn - = ae 
e. Acolythate ( “ce cc ce “ “ “ “ ) 
f. Subdiaconate ( “ ee: - - : oe 
g. Diaconate ( “ if “ f%.~ “ “ ifs ) 
h. Priesthood ( “ aes = ~ = Khon 
26. Ordination registered in diocesan register 
a. Tonsure 
i. Page in register 
il. Date 
b. Ostiariate (same data as required above for tonsure) 
c. Lectorate = Set a “ - S a ee 
d. Exorcistate ( “ = a = e “ ieee d 
e. Acolythate ( “ oh es = = " ae 
f. Subdiaconate ( “ See a * > he a 
g. Diaconate ( “ sine - 3 _ - os 
27. Notice of promotion to Subdiaconate sent to pastor 
i. Date 
ii. By whom issued 
il. Causes 


28. Dispensations 
a. From age 


te 


i. Date 
iil. By whom issued 
ili. Causes 


. From studies (same data as for dispensation from age) 
. From years of study (same data as for dispensation from 


age) 


. From examinations (same data as for dispensation from 


age) 


. From retreats (same data as for dispensation from age) 


From interstices (same data as for dispensation from age) 


. From proper canonical days for ordination (same data as 


for dispensation from age) 


Wb Re 


on 


(e6) 


10. 


11: 


12. 


13. 
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FACE SHEET OF DIOCESAN PRIEST’S RECORD 


Name. 
ANTECEDENTS 


. Date of birth 
. Names of parents 
. Schools attended 


a. Grade 

b. High Schools 
c. Colleges 

d. Universities 
e. Seminaries 


. Degrees 


a. Obtained in course 
b. Honorary 


. Profession practised as a layman 
. Conversion (if convert) 


a. Date of baptism 
b. Church 
ce. Minister 


. Dignities enjoyed as layman 
. Associations of which member as layman 
. Literary works as layman 


ORDINATIONS 


Oath of perpetual residence 
a. Date 
b. Age of candidate 
c. Actual domicile? 
Oath of service of diocese (or other evidence of title) 
a. Date 
Dispensations from irregularities and impediments — dates, by 
whom issued, causes. (Irregularities ex delicto should not be 
specified) 
Record of ordinations 
Tonsure 
i. Date 
ii. Place 
iii. Minister 
iv. With dimissorial letter? 
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b. Ostiariate (same data as for tonsure) 
c. Lectorate ae eee pt Un) 
cis EEXOPeAstate amt ara ke a ahes wo 
e. Acolythate ( “ OP ea hee tc ) 
fe OUbUISCOMNAteN Me oa) ee, aR, 
g. Diaconate ( “ {eee Gs ‘“ ) 
De riceLhoud vite hb Saas ane es 


INCARDINATIONS 


14. Dioceses in which previously incardinated 
a. By tonsure 
i. Name of diocese 
ii. Name of bishop at time of incardination 
iii. Name of present bishop 
iv. Date of incardination 
b. By former excardination-incardinations 
a. Dates of letters of excardination and of letter of in- 
cardination 
b. Signatures to these letters 
c. Automatic incardination 
d. Name of present bishop in all dioceses of previous in- 
cardination 
15. Religious communities of which formerly a member 
a. Community A 
i. Date of entrance into novitiate 
ii. Date of temporary profession 
iil. Date of perpetual profession 
iv. Date of Roman Indult permitting transfer 
b. Community B (same data as above for Community A) 
OF, COMMUDICY Gael Fig Sr peeks ms B) 
16. Incardination here 
a. Of diocesan priest 
a. Dates of letters of excardination-incardination 
b. Signatures to these letters 
c. Automatic incardination 
d. Oath of service of diocese 
b. Of religious 
a. Date of indult of exclaustration 


b. Places of residence after date of indult of exclaus- 
tration 


17, 
18. 


19, 


20. 


21. 


22. 


23. 


24. 


CASES AND STUDIES 103 


. Reasons for such residence 
. Date of document accepting ad experimentum 
. Date of document renewing period of experiment 
. Date of indult of secularization 
. Date of document of incardination 
. Signature on document of incardination 
Date of document refusing incardination 
Oath of service of diocese 


am ee i) aol te) 


EXAMINATIONS 


For faculties—dates and grades 
Junior clergy 
a. Satisfied prior to incardination 
b. To be satisfied 
i. Year A—date and grade 
Lae CAT! Bema it Age 
Liles Vent Cet Fy ie on 
iva vearrD ype oan 
Weal CAT Dm gc as 
c. Dispensations 
For parochial appointment—dates and grades 


ASSIGNMENTS 


Assistant to pastors 
~ a. Parish A—dates 
bh “- B— “ ~(etc.) 
Vicar econome 
a. Parish A—dates 
Da b=. *  (ete.) 
Vicar adiutor 
a. Parish A—dates 


Do an aa (ete, ) 
Pastor 

a. Parish A—dates 

be. Baebes er (etc.) 
Chaplain 


a. Institution A 
i. With parochial rights 
ii. Dates 
b. Institution B (same data as for Institution A) 
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25. Confessor of women religious 
a. Ordinary 
i. Community A 
1. Date of appointment 
2. Date of second appointment—reason 
3. Date of third appointment—reason 
4. Date of fourth appointment—reason (check 
quinquennial faculties) 
5. Date of fifth appointment—reason (check 
quinquennial faculties) 
ii. Community B (same data as for Community A) 
iii. Community C ( srighs “oe = “) 
b. Extraordinary 
i. Community th of —————— 
ii. Community B— “ “* 
iii. Community C— ‘ 
c. Supplementary 
i. Community A—date of appointment 
ii. Community B— “ “ 3 
iii. Community C— “ 
26. Vicar Forane 
a. District A—dates 
b. District B—dates 
c. District C—dates 
27. Seminary 
. Rector—dates 
. Bursar—dates 
. Ordinary confessor—dates 
. Spiritual director—dates 
. Instructor—subject and dates 
. Member commission for studies—dates 
g. Member commission for discipline—dates 
28. Official assistant to bishop in diocesan visitation—dates 
29. Judiciary 
a. Advocate—dates 
b. Notary—dates 
c. Synodal or pro-synodal judge—dates 
d. Defensor vinculi—dates 
e. Promoter of justice—dates 


a3 “ 


“ “ 
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f. Vice Officialis—dates 
g. Officialis—dates 
30. Curial administration 
. Vice Chancellor—dates 
. Chancellor—dates 
Member commission of administration—dates 
. Synodal or pro-synodal examiner—dates 
Parish priest consultor—dates 
Member commission of vigilance—dates 
. Censor of books—dates 
. Diocesan consultor—dates 
i, Vicar General—dates 
31. Diocesan Bursar—dates 
32. Diocesan Administrator—dates and source of authority 
33. Ecclesiastical Dignities 
a. Papal chamber!ain—date 
b. Domestic prelate—date 
c. Protonotary Apostolic—date 
d. Titular Bishop—name of Diocese and date 
34. Auxiliary or Coadjutor Bishop 
35. Residential Bishop 


rm ho as op 


OUTLINE OF THE CANON LAW ON RELIGIOUS 


(CANONS 487-681) 
(An asterisk means that the general law permits contrary provisions in the 
particular constitutions). 


AUTHORITY REQUIRED FOR THE ERECTION AND THE SUPPRESSION OF A 
CoMMUNITY, A PROVINCE, AND A House oF RELIGIOUS 


Unit Involved Erection Suppression 
Community 
a. Of diocesan ap- Local Ordinary (ex- Holy See (c. 493) 
proval clusive of the Vicar 


General and _ the 
Vicar Capitular) 
(c. 492, § 1) 
b. Of pontifical ap- Holy See (from the Holy See (c. 493) 
proval, exempt intrinsic nature of 
and non-exempt ___ the case) 
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Unit Involved 


Province of a Com- 
munity 
a. Of diocesan ap- 
proval 
b. Of pontifical ap- 
proval, exempt 
and non-exempt 


House of a Commun- 
ity 
a. Of diocesan ap- 
proval 
(1) First house 
in Diocese 


(2) Houses 
other than 
first 


b. Papal, non- 
exempt: 
(1) House of 
novitiate 


(2) Other 
houses 


c. Papal, exempt 
(including house 
of nuns) 
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Erection 


Code silent 


Holy See (c. 494 § 1) 


Permission of local 
Ordinaries of the 
Diocese of the 
Mother House and 
of the Diocese in 
which house is to 
be founded (c. 495) 

Permission of the 
Ordinary of the 
Diocese in which 
the house is to be 
founded 


Permission of Holy 
See and _ written 
consent of Ordinary 
(c. 554, § 1) 


Permission of local 
Ordinary (c. 497, 
§ 1) 


Permission of Holy 
See and _ written 
consent of Ordinary 
(c. 497, § 1) 


Suppression 


Holy See (c. 494, § 1) 


Holy See (c. 494 § 1) 


Ordinary after con- 
sulting Superior 
General (c. 498) 
unless sole house (c. 
493) 


Ordinary after con- 
sulting Superior 
General (c. 498) 
unless sole house (c. 
493) 


Superior General with 
consent of local 
Ordinary (c. 498) 
unless sole house (c. 
493) 

Superior General with 
consent of local 
Ordinary (c. 498) 
unless sole house (c. 
493) 

Holy See (c. 498) 
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In missionary territory the permission of the Sacred Congrega- 
tion for the Propagation of the Faith is always needed for the erec- 
tion of any house in addition to any permission mentioned above, 
including permissions normally required from the Sacred Congre- 
gation of Religious (c. 497, § 1). 

Substantial change in character of house is equivalent to erection 
of a new house (c. 497, § 4). 

The addition of separate buildings to a house is not equivalent 
to the erection of a new house, but the permission of the local 
Ordinary is always needed, even by an exempt community (ec. 
497, §3). 

Accidental changes in the administration of a house is not equiva- 
lent to the erection of a new house and the respective Superiors 
are competent. 

For the erection of any corporate body (including a house of a 
religious community) a group of at least three persons is required 
(c. 100). A formal decree (c. 100) issued by a competent Superior 
enjoying jurisdiction is normally required, but as Superiors in non- 
exempt communities do not enjoy jurisdiction, the informal de- 
decision of the Superiors of these communities should suffice. Ade- 
quate means of support must be shown before any house can be 
erected (c. 496). 

A house of a clerical institute lawfully erected is entitled to its 
Church or public oratory and to the sacred functions appropriate 
therein (c. 497, § 2). 


II. 
INTERNAL GOVERNMENT OF RELIGIOUS INSTITUTES 


1. Kinds of superiors. 

a. The Holy Father, supreme religious Superior by reason of 
the vow of obedience (c. 499, $1). 

b. The Cardinal Protector, not a Superior but merely a coun- 
selor and protector (c. 499, § 2). 

c. The local Ordinary, Superior of non-exempt communities 
as to jurisdiction but not by reason of the vow of obe- 
dience except possibly in Communities of merely diocesan 
approval (c. 500, § 1). 

d. The pastor, Superior as to conscience matters in the same 
sense as the local Ordinary is Superior as to external juris- 
diction. 
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e. Religious Superiors with jurisdiction: religious Superiors 
without jurisdiction (c. 501, $1). 
f. Superiors general, provincial Superiors, local Superiors (cc. 
488, 8°; 502). 
g. Vicars and assistants to Superiors. 
h. Delegates of Superiors. 
i. Visitors (c. 513). 
2. Qualifications of Superiors. 
a. Superior General (c. 504): 
i. he must be a priest in clerical communities (cc. 154; 
514, $1); 
ii. he must be forty years old; 
iii. he must be ten years professed; 
iv. he must be of legitimate birth. 
b. Major Superior—the same qualifications as noted above, 
except that thirty years of age is sufficient (c. 504). 
c. Local Superior—left to the particular rule and the judg- 
ment of major Superiors. 

3. Term of office: local Superiors are limited to two consecutive 
terms of three years; major Superiors should also be limited as 
to term (c. 505) .* 

4. Election. 

a. Time, left to particular rule; not beyond three months 
from notice of vacancy (c. 161). 
b. Place, left to particular rule. 
c. Summons: 
i. manner, left to particular rule; 
ii. persons to be summoned: all who have the right to 
vote (c. 162, § 1); 
1. any one slighted has right of action for rescis- 
sion (c. 162, § 2); 
2. if more than one-third were slighted and actually 
did not take part, election is invalid (c. 162, 
§§ 3, 4). 
d. Electors: 
i, only those present; voting by mail or by proxy not 
permitted (c. 163)*; 
ii, only those who have a right to vote (c. 165); 


iii. 
. only those in good standing with the Church (c. 167, 
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only those mentally competent (c. 167, § 1, 1°); 


§ 1, 3°-5°) ; 


- no one may vote for himself (c. 170). 


e. Procedure: 


13 


il. 


iii. 


iv. 


appointment of tellers, left to particular rule; to be 
chosen from body of electors, except that the local 
Ordinary appoints priests for the election of the Su- 
perioress of nuns of solemn vows; two or more (c. 
L179 1; c,-506,.$:2)3 
oath of tellers—as to secrecy and faithful discharge 
of office (c. 171, §1); 
oath of electors—not required in institutes of women 
religious (c. 506, § 1); 
balloting: . 
1. secret, individual, and in order of seniority (c. 
171, § 2); 
2. ballot is null if not cast secretly, if not definite, 
if conditional or alternative (c. 169, $1); if cast 
for one’s self (c. 170); 


. ballots counted before tallies are made (c. 171, § 2); | 
. election on first and second ballot only by absolute 


majority; on third ballot, by relative majority (c. 101, 
§TA*)*; 


ii. publication of result of ballot (c. 171, § 2); 

. burning of ballots (c. 171, § 4); 

. acceptance of election; within eight days (c. 175) ; 

. confirmation of election by proper authority where 


required; to be sought within eight days (c. 177, § 1); 


. election invalid if unfranchised person votes (c. 165) ; 


and if any invalid ballot is necessary for the election. 


. Postulation, a means of voting for one ineligible; two- 


thirds vote required; confirmation also always required; 
not to be adopted without gravest reasons and only if not 
prohibited by constitutions (cc. 179, 182; 507, § 3); 


. Election by commission—extraordinary delegation of a vot- 


ing commission by whole body of electors casting express 
and written ballots (c. 172). 
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5. Obligations of Superiors: 


a. 
. enforcement of rule; of religious life; of laws of Church; 


b 
C. 
d. enforcement of regulations of Holy See affecting religious 


h. 


residence, according to particular rule (c. 508) ; 
supervision of bursar and other officials; 


(c. 509, § 1); 


. eatechetical instruction for resident servants twice a month 


and for novices every week; also semi-monthly exhorta- 
tion (c. 509, § 2, 2°; c. 565, § 2); 


. quinquennial report to the Holy See unless community is 


diocesan (c. 510) ; 


. visitation, incumbent on major superiors, in person unless 


impeded; time left to particular rule; local Ordinary is 
obliged to make quinquennial visitation also (ec. 511-513; 
cf. anfra, III, n. 15); 

administration of the Sacraments to the sick (in clerical 
communities) (ce. 514, § 1). 


6. Chapters and Councils: particular rule governs all matters per- 
taining to them, except that general law requires them to exist 
and in numerous instances demands that the respective Superior 
obtain either the consent or the advice of either, as determined 
by the particular rule, before proceeding to a decision (cf. ec. 


501, 


§ 1; 516, § 1). 
Il. 


THE SPIRITUAL CARE OF RELIGIOUS 


1. Kinds of confessors: 


a. 


b. 


ordinary, for weekly confession of whole religious house; 
(cc. 518; 520, § 1; 528; 566, § 2, 1°, 2°); 

extraordinary, for quarterly confessions of whole house; 
not for clerics, except novices (cc. 521, §1; 528; 566, 
§ 2, 4°); 


. supplementary, designated by local Ordinary as entitled 


to hear confessions of religious in a given house; not for 
men religious, except novices (cc. 521, §§ 2, 3; 566, § 2, 3°); 


. occasional, delegated by the law to hear the confessions of 


religious when they approach him (ce. 519, 522, 523) ; 


. Special, designated by the local Ordinary for a special re- 


ligious (cc. 520, § 2; 528). 
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2. Source of authority: 

a. religious Superior in clerical exempt communities for the 
confessions of the professed, the novices, and those who 
board in the religious house (c. 875, § 1); 

b. the local Ordinary, for the confessions of those just men- 
tioned, and exclusively for the confessions of non-exempt 
religious, all women religious, all non-religious, and exempt 
lay men religious; specific authority from the local Ordi- 
nary for the confessions of women religious (cc. 874, § 1; 
875, §2; 876). 

3. Qualifications of ordinary and extraordinary confessor of women 
religious: 

a. the age of forty years, subject to dispensation by the local 
Ordinary (c. 524, §1); ‘ 

b. a religious may serve; but not an ex-religious (cc. 524, 
§ 15.6425 13°). 

4. Term of ordinary confessor of women religious: 

a. three years; reappointment permissible after the lapse of 
a year; consecutive reappointment permissible only for 
lack of priests or by request of major part of penitents, but 
only to third consecutive term; quinquennial faculties may 
permit further reappointment (c. 526) ; 

b. ordinary confessor not eligible for immediate appointment 
as extraordinary confessor; latter, however, may be imme- 
diately appointed ordinary confessor (c. 524, § 2). 

5. Number of ordinary confessors: 

a. one or several in novitiates of communities of men, accord- 
ing to the number of novices (c. 566, § 2, 1°); 

b. several in houses of clerical religious (c. 518) ; 

c. one, in houses of lay religious, unless a just cause demands 
more (cc. 520, §1; 528). 

6. Removal of ordinary and extraordinary confessor; Just cause 
required (c. 527). 

7. Local Ordinary has right to designate chaplain and preachers in 
lay community unless community is exempt; if community is 
exempt, the local Ordinary gives faculties for preaching (cc. 
529; 1338, §3). Chaplain of non-exempt community may be 
given parochial rights by the local Ordinary as to the adminis- 
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10. 


il 


12. 


tration of the Sacraments and the ceremonies of burial; other- 
wise, these rights belong to pastor (cc. 514, $3; 1230, § 5) but 
the oratory of men religious is the place for the Mass (c. 1221). 
In a community of nuns of solemn vows, the right to admin- 
ister the last Sacraments belongs to the ordinary confessor (c. 
514, § 2) ; burial services are conducted by the chaplain (c. 1230, 
§ 5). 


. Clerical Superiors are not to hear the confessions of their sub- 


jects unless they are spontaneously requested and there is grave 
reason for it, and even then not habitually (cc. 518, §2; 891). 
Similarly compulsory manifestation of conscience is forbidden, 
even if it be in the particular rule (c. 530). 


. Religious Superiors are charged with the responsibility of seeing 


to it that (c. 595, $$ 1-4): 

i. the religious make an annual retreat; 

ii. they daily assist at the Holy Sacrifice, meditate, and por- 
form the other acts of devotion required by their consti- 
tutions; 

iii. they confess their sins at least once a week; 

iv. they receive Holy Communion frequently, even daily, 
but no coercion is permitted, and provisions in the con- 
stitutions requiring reception of Holy Communion on 
certain days are rendered merely directive by the law; 
the superiors may prevent a religious from receiving Holy 
Communion only when he has given grave scandal to the 
community or has committed a grave external fault, 
and then only until he has approached the Sacrament of 
Penance. 

The vow of poverty is to be observed through the common life 
in the matter of food, dress, and lodging, and all property is to 
be held in common, especially money and securities, which are 
to be placed in a common safe (c. 594, §§ 1-3). 

The religious habit is to be worn at all times, even in the re- 
ligious house, and only a grave cause with the permission of the 
major Superior (or the local Superior in an urgent case) may 
permit a deviation from this rule (c. 596). 


The work of striving for perfection through the evangelical 
counsels (cc. 487; 488, 1°) is promoted by the observance of the 
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cloister, which is of two kinds determined by the strictness of 
its requirements: 

i. papal, established by the general law and specified as to 
boundaries by the local Ordinary in communities of 
women religious and by the major superior or the General 
Chapter in communities of men; this type of cloister 
binds only religious who have taken solemn vows (c. 597, 
§§ 1-3) ; 

a. in communities of men: binds only as to the exclu- 
sion of women (c. 598, § 1) under penalty of excom- 
munication reserved to the Holy See (c. 2342, 2°), 
but the wives of rulers are exempt; and even as to 
the admission of men and the departure of religious, 
Superiors are charged with the responsibility of en- 
forcing their constitutions (c. 606, §1), and the 
latter may not permit their subjects to reside out- 
side a house of their institute except when, with 
proper permissions, they are engaged in alms-gather- 
ing and in no case can the period of absence extend 
beyond six months, except for the pursuit of study, 
without the intervention of the Holy See (cc. 606, 
§ 2; 621-624) ; 

b. in communities of women: binds as to the residence 
of the nuns within it and as to the admission of all 
who are not nuns of that monastery and under pen- 
alty of excommunication in all cases, a penalty re- 
served to the Holy See (cc. 600; 2342, 1°, 3°), with 
the following exceptions: 

1. the local Ordinary or the major Superior of a 
community of men, as well as their delegates, 
for the purpose only of inspecting the observ- 
ance of the cloister as required of them by law; 

2. the confessor to minister to the sick, accom- 
panied to the cell by two religious when ad- 
ministering the Sacrament of Penance; by four 
religious, when administering Holy Viaticum; 

3. the rulers of states, their wives, and attend- 
ants; 

4. Cardinals; 
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5. professional men and tradesmen, with the gen- 
eral permissicn of the local Ordinary ; 

c. the local Ordinary is charged with preserving the 
cloister even to the extent of preventing abuses that, 
while not constituting an actual violation, threaten 
a violation (cc. 512, § 2, 1°; 603, § 1); 

d. a similar power is possessed by the major Superior 
of a religious community of men when the surveil- 
lance has been entrusted to him; 

ii. episcopal, not merely specified by the local Ordinary, but 
established by him; in general, the norms governing the 
papal cloister are applicable, but the Superior may per- 
mit the entrance of any one when the reason is adequate, 
and may permit absence, even in communities of women, 
under the same conditions as men religious may be per- 
mitted to absent themselves (cc. 604, $$ 1, 2; 606, $$ 1, 
2), but abuses are to be prevented by the Superiors and 
by the local Ordinary, who can impose penalties in the 
prosecution of this surveillance (c. 604, $3); the penal- 
ties of the general law are not applicable to the episcopal 
cloister. 

Choir duty is to be faithfully discharged in those communities 
in which the obligation of reciting the divine office obtains, even 
if it be a community of women, if there are four religious in the 
house who are bound to the choir and are not otherwise im- 
peded, and those who do not, in:these communities, recite the 
office in choir are obliged to recite it privately; as to the obli- 
gation to recite the office of the Blessed Virgin, the respective 
communities are left to the provisions of their constitutions, 
which, of course, they must follow faithfully (c. 610, §$ 1, 3).* 
In communities bound to recite the divine office, the conventual 
Mass of the day is also of obligation (in communities of women 
bound to the divine office, the obligation is made dependent 
upon the possibility of obtaining a priest to celebrate the Mass) 
(c. 610, § 2). 

The preservation of the general law, of the particular constitu- 
tions, and of the religious spirit is to be fostered by the quin- 
quennial visitation of the local Ordinary: 
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i. without restriction of any kind in communities of dio- 
cesan approval, even of men, and in monasteries of nuns 
of solemn vows subject to him or directly subject to the 
Holy See (c. 512, § 1); 

ii. In communities of pontifical approval: 

a. non-exempt: 

1. lay communities: as to faith and morals, the 
reception of the Sacraments, the observance of 
the constitutions, and particularly of the clois- 
ter (c. 618, § 2, 2°); as to dowry funds in Com- 
munities of women (c. 535, §§ 1, 2) ; in addition, 
as to those matters to which his right extends 
in clerical communities, exempt and non-exempt 
(es012 3s 237 )s 

2. clerical Congregations (i.e., with simple vows) 
even though exempt: as to the church, sacristy, 
public oratory, and confessional (c. 512, § 2, 
2°), as well as in regard to all trust endow- 
ments not attached to their own church edifice 
(ec. 1547; 533, § 1, 3°; 535, § 3, 2°); 

3. clerical Congregations, non-exempt: as to ceme- 
teries (c. 1208, §3), funerals (cc. 1221, §1; 
1224, 2°; 1230, §§ 1, 5), death register (c. 1238), 
soliciting of alms (c. 622, §$ 1, 2°), and jour- 
nalistic activity (cc. 1385, 1386) ; 

4, clerical Orders: as to churches and oratories 
with regard to decrees of the local Ordinary 
affecting public worship (c. 1261, §§ 1, 2), with 
regard to trust endowments for work in speci- 
fied parishes (c. 533, § 1, 4°; 535, §3, 2°), as 
well as spiritual exercises and the administra- 
tion of the Sacraments, as to faith and morals, 
in their schools, hospitals, and other charitable 
institutions (even when they are not canonically 
established as distinct corporate personalities; 
if they are so established, his surveillance ex- 
tends to every feature of their activity, as it 
does if they are conducted by a community of 
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diocesan approval with or without incorpora- 
tion; and he is entitled to an annual financial 
report, at least from those canonically estab- 
lished as corporate entities) (cc. 1381, 1382, 
1491, 1492); as to the sum taken as manual 
Mass stipends (c. 831, §3) and as to the ful- 
fillment of the obligation imposed by them (c. 
843, §§ 1, 2). 

16. Religious Superiors are required to aid the diocesan clergy in 
the care of souls in their own churches as well as in parish 
churches (c. 608, § 1); to this effect they are required to give a 
homily or a catechetical instruction at all Masses in their 
churches on Sundays and holy days if the faithful are admitted, 
but only in consequence of and to the extent of definite instruc- 
tions given by the local Ordinary (c. 1345) and to comply with 
any decrees of the local Ordinary requiring, for a public reason, 
the recitation of prayers, the celebration of certain ceremonies, 
or the ringing of their church bells (c. 612)*; consequently they 
are required not to interfere with the homily or catechetical 
instruction given in the parish church by any observances in 
their own churches at a conflicting hour (c. 609, § 3). 


IV. 


PROPERTY 
1. Acquisition 

a. Capacity to own. Every community, every province and 
every house may acquire property with a definite income, 
unless this capacity is excluded or restricted by the rules 
and constitutions of the community (c. 531) and the 
ownership of the property, under the supreme authority of 
the Holy See, belongs to the respective corporate person 
which has lawfully acquired it (c. 1499, § 2; cf. c. 1499, 
§ 1; 1495, § 2). 

By ownership is meant the power to dispose of a thing 
as one’s own: perfect, when it includes ownership of the 
object as well as of its fruits; otherwise, imperfect. Owner- 
ship without the right of possession is therefore imperfect, 
as is ownership for the benefit of others (a trust). An 
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owner who has leased his property for a rental, while not 
entitled to possession during the term of the lease, enjoys 
nevertheless perfect ownership represented by the rental. 

By property is meant any material thing having money 

value. Ecclesiastical property is that which belongs to an 
ecclesiastical moral person and includes therefore the prop- 
erty of religious houses, provinces and institutes (c. 1497, 
G1): 

Property may be: 

1. corporeal (land, merchandise) or incorporeal (a right 
to corporeal property), depending on whether it is or 
is not obvious to the senses; 

ll. immovable: 

1. of its nature (land, buildings) ; 
2. by operation of law (light fixtures) ; 
movable (cattle, vehicles) 

lll. fungible or non-fungible (as capable or incapable of 
being replaced in kind; as consumed or not consumed 
by use) ; grain is fungible; a typewriter, non-fungible; 

iv. sacred or profane (as destined or not destined by 
blessing or consecration for divine service) ; 

Vv. precious or non-precious (as having or not having 
value arising from artistic quality, historical ante- 
cedents, or the material of which it consists). 

b. Forbidden methods of acquisition: 

i. Qualified prohibition: religious who are not mendi- 
cants can not beg in the streets without a special 
indult from the Sacred Congregation of Religious (ex- 
cept in the case of communities of diocesan approval), 
as well as the permission of the bishop of the diocese 
in which their house is located and of the bishop of 
the diocese in which the begging is to be done (re- 
quired even for communities of diocesan approval) ; 
mendicants may beg with the permission of their Su- 
periors in the diocese in which their house is located, 
but in other dioceses they need, besides, the permis- 
sion of the bishop (cc. 621-624) 
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ii. Forbidden trading. Trading may not be conducted 
even through employes. Only the so-called economic 
form of trading is permitted, for trading has four 
forms: 

1. merchandising (by which property bought at 
wholesale is sold at retail—it includes dealing in 
money at a profit arising from the rate of ex- 
change) ; 

2. manufacturing (by which raw material is pro- 
cessed and sold); 

3. commission marketing (when the trader is merely 
an agent) ; 

4. clearance selling (this is the so-called economic 
form, since the selling is only incidental to a pri- 
mary purpose of supply, and only the excess or 
the unusable portion is sold). 

Speculation in stocks and bonds is forbidden as mer- 
chandising; sale of stocks originally bought for in- 
vestment but after they have increased in market 
price is classed as clearance selling. Processing raw 
material for sale when done by personal effort is not 
classed as manufacturing, and is not forbidden; and 
the same is true of the clearance selling of agricul- 
tural products even though they have been processed, 
provided this has occurred on one’s own farm and by 
one’s own farm hands whose primary work is the sup- 
plying of the owner’s food needs. As to commission 
marketing, authors permit the selling of books and 
stationery to students in the schools of the religious 
and of religious articles to visitors at shrines con- 
ducted by them, reducing this kind of selling ap- 
parently to clearance (or economic) selling, since the 
authors exclude the profit motive from the acts which 
they thus justify (cc. 592, 142). 

c. Income from investment. Money constituting the fund of 
an endowment (as a burse or a bed in a hospital) must 
be invested at once in income-producing property which is 
to be ear-marked as belonging to the specific endowment 
and the local Ordinary must be consulted and he must 
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consult his diocesan council of administration, his function 
in this respect being supplied in exempt clerical communi- 
ties by the major Superior in all cases of investment except 
of funds endowing a pious or religious work in a specific 
parish or mission (cc. 1516, §3; 1547; 1550; 533, § 1, 3°, 
4°). The same provisions govern also the investment of 
dowry funds after the first profession of the respective 
religious (cc. 549; 533, §1, 2°). They apply also to all 
funds which any monastery of nuns of solemn vows desires 
to invest as well as to all funds which a community of 
diocesan approval desires to invest (c. 533, § 1, 1°). When 
these investments are to be changed, the same formalities 
are required to be observed (c. 533, $2). Of course, the 
constitutions must be consulted to determine what per- 
missions within the community itself are required (c. 532, 
§1). It is these Superiors in all communities, except 
monasteries of nuns and institutes of diocesan approval, 
who decide upon the safety of the investment and of 
changes in the investment of money derived from the sale 
of capital property, that is, property set aside by the com- 
munity itself as income-producing property (immovable 
property is always capital property) (c. 1531). 
2. Administration. : 
i. Kinds: 

a. ordinary: the property of religious is administered 
according to the general law and particular constitu- 
tions by those empowered to discharge this function 
(c. 5382, §§1, 2), the Roman Pontiff enjoying the 
supremacy of administration with regard to their 
property, as he does in relation to all ecclesiastical 
property (c. 1518) ; among the acts of ordinary admin- 
istration are to be listed: the acceptance of payment 
of debts and of income; clearance selling and other 
contracts connected with the ordinary maintenance of 
the property and the sustenance of the personnel re- 
siding there; 

b. extraordinary: the acts pertaining to this type of ad- 
ministration require the intervention of the major 
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Superior and are invalid without it; (cc. 536, 537, 
1527, §§ 1, 2) it includes even contracts for extraordi- 
nary repairs; not every act of extraordinary adminis- 
tration imports alienation even in the wide sense, but 
every act importing alienation is an act of extra- 
ordinary administration. 


ii. Duties of administrators (c. 1523): 


a. 


b. 


diligent custody and repair; 
strict integrity in observing conditions of the law and 
of contracts; 


. prompt assertion of claims, especially of recurring 


claims to income; 


. prompt and wise investment of surplus with consent 


of superiors; 


. comprehensive bookkeeping; 
. diligent custody of all records, especially certificates of 


claim (deeds, notes), copies of which are to be kept 
in the safe of the provincial or general bursar; 


. accounting: 


1. to the higher Superiors according to the constitu-_ 
tions; 

2. to the Holy See, quinquennially through the Su- 
perior General (except in the case of communi- 
ties of diocesan approval) (c. 510); 

3. to the local Ordinary: 

i. by religious trustees, unless exempt, and 
they also if the trust is established for the 
parish or the diocese (cc. 1516, § 3, 533, § 1, 
3°, 4°; 535, §3, 2°); 

ii. by administrators of incorporated charitable 
and educational institutions (annually) (ce. 
1492, § 1); 

iii, by administrators of non-incorporated chari- 
table and educational institutions even 
though entrusted to religious houses, at least 
if these are not exempt (annually) (c. 1492, 
§ 1); 

iv. by administrators of dowry funds (c. 535, 
§ 2); 
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v. by Superior General of community of dio- 
cesan approval as to all phases of commun- 
ity administration (c. 535, §3, 1°); 

vi. by Superioress of monastery of nuns of 
solemn vows as to all phases of administra- 
tion (annually) (c. 535, § 1, 1°). 

3. Alienation. 
i, Kinds: 

a. in the strict sense: it signifies the transfer of the direct 
ownership of capital property by sale, gift, exchange; 
money is capital in the sense indicated here only when 
it is ear-marked as an endowment fund or when it is 
the proceeds of the sale of land or other investments 
of capital property; stocks and bonds are in the same 
category as a rule (for though they are shares in or 
claims on the capital of a corporation, they may be 
only temporary investments of the religious house in 
lieu of bank deposits) ; the investment of money, even 
when it is capital property, is not alienation, but only 
extraordinary administration; so also the change in 
the investment, even of capital sums, from one type 
of stock or bond to another; money which is not 
funded may be used to pay even large debts, and buy 
land, with the permission needed for extraordinary 
administration ; 

b. in the wide sense: the transfer of some claim against 
capital property by any of the means indicated in the 
previous paragraph: 

1. by a contract for the fulfillment of which float- 
ing capital is not reasonably available (c. 1533) ; 

2. by mortgages and other methods of borrowing 
money (cc. 534, 1538) ; 

3. by leases for period of more than nine years 
when the rental value exceeds two hundred dol- 
lars annually; leases below these limits seem to 
belong to ordinary administration, for superiors 
need only be informed of them (c. 1541, § 2, 3°). 


ii. Formalities for alienation (including perilous contracts and 
contracts of debt) (c. 534): 
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a. appraisal in writing made by experts (c. 1530, § 1, Leys 

b. adequate cause shown: necessity, promotion of insti- 
tute’s interests (c. 1530, § 1, 2°); 

c. public auction, unless the best price has been clearly 
obtained without it (cc. 1531, §$ 1, 2); 

d. permission of lawful Superior, without which the 
transaction is invalid (c. 1530, § 1, 3°): 

1. the Holy See: 

i. when a notable relic is involved, (c. 1281, 
§1); 

ii. when a votive gift is involved; 

iii. when the object is precious (worth over 
$200—c. 1497, § 2; 1532, §1, 1°); 

iv. when the sum of money involved exceeds 
$6,000 (c. 1532, $1, 2°); 

2. the proper Superior according to the provisions 
of the respective constitutions, but the consent of 
the Chapter or at least of the Council given by 
secret ballot must intervene (c. 534, $1); this 
consent should be consigned to writing; 

3. the local Ordinary, when a monastery of nuns 
of solemn vows is involved, or a community of 
women religious of diocesan approval (c. 534, 
§ 1); the local Ordinary needs the consent of the 
diocesan consultors and of the diocesan council 
of administration if the sum involved exceeds 
$200 (c. 1532, §3); otherwise, only the opinion 
of the latter, and not even that if the sum is very 
small (c. 1532, § 2); 

4. the religious Superior of an Order of men to 
which a monastery of nuns may be subject (ec. 
534, $1); 

e. special requirements in the matter of contracting debts: 

1. itemized declaration of outstanding debts accom- 
panying petition (c. 534, § 2); 

2. evidence that the ordinary income provides a 
regular surplus over expenses for the payment 
of interest (c. 536, § 5); 

3. evidence that the ordinary income provides in 
addition an adequate surplus for a sinking fund 
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that will permit the writing off of the debt within 
a reasonably brief period, not longer than a gen- 
eration; evidence of some definite source of as- 
sured extraordinary income would also suffice 
(c. 536, §5) ; 


iii. Formalities in leasing property: 
a. in communities of diocesan approval: permissions re- 
quired as follows: 


It 


2. 


Holy See: when annual rent exceeds $6,000 and 
term exceeds 9 years (c. 1541, § 2, 1°); 

local Ordinary (who must have consent of con- 
sultors and of diocesan council of administration 
in this case): when the annual rent exceeds $6,000 
but the term does not exceed 9 years (c. 1541, 
§ 2, 1°); 


. local Ordinary (complying with same provisions 


as in preceding paragraph): when the annual 
rent is between $200 and $6,000 and the term 
exceeds 9 years (c. 1541, § 2, 2°); 


. local Ordinary (after merely consulting the dio- 


cesan council of administration): when the an- 
nual rent is between $200 and $6,000 and the 
term does not exceed 9 years (c. 1541, § 2, 2°); 


. local Ordinary (complying with the provision of 


the preceding paragraph): when the annual rent 
is less than $200 but the term exceeds 9 years 
(c. 1541, § 2, 3°); 


b. in communities of pontifical approval (exempt and 
non-exempt) : 


i 


2. 


Holy See: when annual rent exceeds $6,000 and 
the term exceeds 9 years (c. 1541, § 2, 1°); 

the proper Superior according to the constitutions 
in all other cases listed from 2-5 under a); but 
the consent of the Chapter or at least of the 
Council given by secret ballot must intervene (c. 
534, § 1); and this consent should be consigned 
to writing. 
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V. 


ADMISSION INTO A RELIGIOUS INSTITUTE 


. The obligation of entering religion—not juridical; ordinarily, 


no moral obligation. 


. General 


vocation extended to all men by our Lord, with right 


intention, suffices. 


. General 


requirements: 


a. under particular constitutions: 


i 


ve 
i. freedom from epilepsy, tuberculosis, nerve disorders; 


. legitimate birth; 
within a maximum age; 


. freedom from blood relationship with other members 
of the institute; 


b. under general law: 


i. 
ii. 
iii. 
iv. 
v. 
vi. 
i. freedom from bond of religious profession (even if it 


viii. 


sanity ; 

freedom of action (c. 542, 1°); 

Catholic faith; freedom also from taint of previous 
apostasy (c. 542, 1°); 

sixteen years of age for profession (c. 573); fifteen, 
for admission to novitiate (c. 555, $1, 1°); 

a canonical year of novitiate (c. 555, § 1, 2°); 
freedom from marriage bond (c. 542, 1°); 


has ceased through expiration or dispensation (c. 

542, 1°); 

freedom from liability to criminal prosecution (c. 542, 
1°); 


ix. freedom from debt (c. 542, 2°); 


. freedom from obligation of rendering a financial ac- 
counting (c. 542, 2°); 

. freedom from obligation of parental support (c. 542, 
2°); 


i, membership in Latin Rite (c. 542, 2°); 
xiii. 


six months’ postulancy in communities of women with 
perpetual vows and for lay brothers generally (c. 539). 
(Lack of the last five requirements under b) would 
render the profession only unlawful but not invalid. 
Bishops and clerics require in addition the consent or 
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the advice of their superiors; and a candidate for a 
clerical community must have the requisites for pro- 
motion to Holy Orders—c. 542, 2°). 


4. Testimonial letters. 
a. certificate of baptism (c. 544, § 1); 
b. certificate of confirmation (c. 544, § 1); 
¢. sworn testimonial of Superiors of one who was an aspirant, 


a scholastic, a postulant or a novice (ce. 544, § 3; 545, § 1); 


d. other testimonials required to establish qualifications may 


be demanded by particular constitutions or by the Su- 
perior: 
re 
ii. 


testimonial of last or of all pastors; 
testimonial of teachers in grade school and high 
school; 


. doctors’ certificates; 

. testimonials from employers; 
. parents’ marriage certificate; 
. school and training records. 


(Male candidates must present also testimonial letters 
of the local Ordinary of their place of birth and of 
every diocese in which they have resided for a year 
after their fourteenth birthday (indult of the Holy See 
if he is one who left a seminary). A cleric entering re- 
ligion, or a professed religious transferring to another 
community, need not present the testimonials required 
prior to ordination or profession, but only the proof 
of ordination in one case and the testimony of the 
religious Superior in the other) (c. 544, §§ 2, 4). 


5. The postulancy: 


a. 
b. 
C. 


to be spent in a religious house (c. 540, § 1); 

postulant wears a distinctive garb (c. 540, § 2); 

the postulant is bound by the cloister in communities of 

nuns of solemn vows (c. 540, § 3); 

. the postulant makes an eight-day retreat prior to entering 
novitiate (c. 541); 

. the postulant consults her confessor as to general confes- 

sion (c. 541); 
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the six months of the postulancy need not be continuous; 

. the Superior can require a second term of six months (c. 
539, § 2); 

. the local Ordinary examines the postulant in Communities 
of women religious as to motives before admission to 
novitiate (c. 552, § 2). 
novitiate: 

. requisites: 


1. a full year (c. 555, § 1, 2°); 

2. uninterrupted; if interruption exceeds fifteen days, 
days omitted to be repeated; if greater than thirty 
days or amounts to severance of bond with the Com- 
munity, whole year to be repeated (c. 556, §§$ 1, 2); 

3. in a novitiate house duly established (c. 555, § 1, 3°); 

4. after the completed age of fifteen years (c. 555, $1, 
12)5 

5. after admission by Superior and Chapter or Council 
according to the requirements of particular constitu- 
tions (c. 543). 


7. The dowry—obligatory in communities of nuns of solemn vows 
only (c. 547, §1). Particular constitutions may require it in 
communities of simple vows (c. 547, §3); if so, dispensation 
depends on the Holy See, if the community has pontifical ap- 
proval (c. 547, § 4). 


a. 


time of payment: any time prior to beginning of novitiate; 
at least by promissory note (c. 547, §2); to be restored 
to heirs, if novice dies before profession (c. 548); 


. investment: immediately after first profession, with the 


consent of local Ordinary and the religious Superior of a 
male community, if the community of women be subject 
to the latter; the same consent is required for change of 
investment; an accounting to be made to the same super- 
iors at least on the occasion of visitation (cc. 549, 533, § 1, 
1°, 2°; 535, § 1, 1°, 3°); 


. income belongs to community; capital belongs to commun- 


ity only after death of religious (c. 548) ; 


. dowry to be returned to religious if she leaves the com- 


munity, with any income collected before it was due (e. 
551, § 1); 
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e. on transfer, dowry is transferred at once if the monastery 
to which the religious moves belongs to the same Order; 
otherwise, only at end of novitiate; in latter case, income 
belongs to the monastery from which the religious moves 
(ec. 551, § 2; 570, §:1). 

8. Master or Mistress of novices: 

a. qualifications: 

i. thirty-five years of age (c. 559, § 1); 
il. ten years professed (c. 559, § 1); 
ili. exemplary religious, prudent, charitable (c. 559, § 1). 

b. socius or socia—qualifications: 

i. thirty years of age (c. 559, § 2); 
iil. five years professed (c. 559, § 2); 
iil. enjoying also qualifications of Master or Mistress of 
novices (c. 559, § 2); 

c. chosen according to particular constitutions; not to be re- 
moved without just cause; reelection not prohibited (c. 
560) ; 

d. to be free of incompatible responsibility (c. 559, § 3); 

e. enjoys exclusive right to direction of novices and govern- 
ment of novitiate with the exception of the visitor’s rights 
and the rights conceded to other superiors in the respective 
constitutions (c. 661, § 1); 

f. is subject to the local Superior in what pertains to the 
house in general (c. 561, § 1). 

9. Confessions of novices: discipline is the same as for professed 
in communities of women (c. 566, § 1) ; male novices are obliged 
to present themselves to the extraordinary confessor (c. 566, 
§ 2, 4°), and are to be given an ordinary confessor (c. 566, § 2, 
1°) and supplementary confessors (c. 566, § 2, 3°); the Master 
of novices and the socius are not to hear the confessions of 
novices unless asked, and then only in particular cases and for 
a grave and urgent reason (c. 891). 

10. The novice’s obligation as to temporal property. 

a. He may not give it away (c. 568). 

b. If he is to make simple vows, he makes a provision, such 
as will be recognized by civil law, in which he indicates 
for the whole term of profession the name of the person 
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who will be his administrator; at the same time, unless the 
particular constitutions rule otherwise, he indicates the 
manner in which his administrator is to distribute the in- 
come and to arrange the use of his property (c. 569, §1). 
This provision, if omitted prior to profession, is to be made 
as soon as possible after profession. It may be changed 
with the permission of the Superior, unless the Community 
is notably a beneficiary (if a community of women of 
solemn vows is involved, the consent of the local Ordinary 
is needed and also of the Superior of the Community of 
men to which the Community may be subject) (c. 580, 
§ 3) ; 
c. The novice who is to make simple profession, also makes 
a will (c. 569, § 3); it may be made after profession if not 
made previously; it may not be changed without the per- 
mission of the Holy See (c. 583, 2°); 
d. The novice is to be charged only for bona fide expenses 

connected with his postulancy and his novitiate (c. 570, 
§ 1). 

The Superior may extend the period of novitiate for six months 

(c/571;-§ 2). 

The local Ordinary examines the motives of the novice a month 

before profession in communities of women (c. 552, § 2). 


The novices prepares for profession by an eight-day retreat (c. 
571, §3). 


Vi: 


RELIGIOUS PROFESSION 


. Vows must be public to constitute one a religious in the true 


sense, i.e., accepted by the Church; they constitute a bilateral 
contract between the religious and the community, and a quasi- 
contract between the religious and God juridically recognized 
by the Church. . 


. Division of public vows of religion: 


a. temporary and perpetual; both types constitute one a re- 
ligious in the true sense, but former in less perfect manner 
because of relative instability; 

b. simple perpetual and solemn—distinction rests chiefly in 
the juridical acceptance by the Church of the vows as one 
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or the other type; to solemn vows the Church attaches the 
effect of invalidating acts opposed to them; solemn vows 
also entail papal cloister (c. 597, § 1). 


3. Requisites for valid profession: 


a. 


Ca 


eh 


valid novitiate; to be made on day after anniversary day 
of entrance into novitiate; 


. Sanity; 

. freedom of action (c. 572, § 1, 4°); 

. Catholic faith (c. 542, 1°); 

. sixteen years of age for temporary profession; twenty-one 


for perpetual profession (c. 578) ; 


. admission by proper Superior, according to the respective 


constitutions (c. 572, $1, 2°); who must have consent of 
Chapter or Council for admission to first profession and 
counsel of the respective body for perpetual profession (c. 
575, § 2); 


. profession must be express (oral, written, even implicit) ; 


tacit does not suffice (c. 572, $1, 5°); 


. acceptance of profession in the name of the community 


by proper Superior (c. 572, §1, 6°); 

three years of temporary profession precedent to perpetual 
profession, annually renewed if justified by constitutions; 
Superior may prvlong for three years; to be prolonged 
from the beginning if religious is under twenty-one (c. 574, 
§$ 1, 2); not required for religious in perpetual vows 
transferring to another community (c. 634). 


4. Effects of profession: 


a. 


b. 


solemn invalidates contrary acts; simple, renders such 
acts unlawful (c. 579); 

whatever religious acquires by his industry belongs to the 
community, even though he be only in simple profession 
(c. 580, § 2); 


. administration and enjoyment of property is lawful only 


with permission of Superiors, express, tacit, or presumed; 


. a religious professed of simple vows can not validly give 


away the property to which he retains title (c. 583, 1°); 
a religious of solemn vows may not even retain title to 
property; if he fails to dispose of it sixty days before 
solemn profession conditioned on future profession, as per- 
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mitted by the law, the property, at this solemn profession, 
passes in title to the community (c. 581, § 1); 

f. parental authority is suspended; 

g. vows made prior to profession are suspended (c. 1315); 
and superiors may annul private vows (c. 1312, § 1); 

h. a priest loses his parish a year after temporary profession 
(c. 584); and every one loses his diocese at perpetual 
profession (c. 585). 

5. Validation of invalid profession: 

a. a profession invalid because of an external defect must be 
made over or be validated by the Holy See (c. 586, § 1); 

b. if due to the withholding of consent, and this is purely 
internal, the giving of consent validates the profession, if 
the community’s consent has not been meanwhile with- 
drawn (c. 586, § 2); 

c. in doubt, profession should be renewed; if religious refuses, 
he is not free to leave, but matter must be referred to the 
Holy See (c. 586, § 3). 

6. Novice and religious professed of temporary vows may depart, 
the former, at any time (c. 571, § 1), the latter, at the expira- 
tion of the period for which the vows were made (c. 637); they 
may be dismissed at the same intervals by the community, but 
for a just cause; after profession, ill health is not a just cause, 
unless its existence was maliciously concealed by the candidate 
before profession (cc. 637; 647, § 2, 2°); the cause need not be 
manifested to a novice, but it must be explained to a professed 
religious if dismissal occurs before the expiration of the period 
for which the vows were taken (c. 647, §2, 3°). Not merely a 
just cause is needed in this case but a grave one (c. 647, § 2, 1°). 


AER 
DEPARTURE OF RELIGIOUS FROM A RELIGIOUS INSTITUTE 


1. Qualified departure: : 
a. transfer to another institute: 
1. requisites: 

1. permission of the Holy See (c. 632); 

2. permission of the Superior of the institute to 
which the transfer is made (with Council or 
Chapter according to the particular constitu- 
tions) ; 
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3. the completion of the novitiate required in the 
institute to which the transfer is made; unless 
it is a monastery of the same institute (c. 633, 
§§ 1, 3); 

4. admission to profession by the Superior of the 
institute to which transfer is made, with the 
consent of the Chapter or Council;—to perpetual 
or solemn profession at once if the religious had 
professed perpetual or solemn vows in the insti- 
tute from which transfer was made (cc. 634; 
575, § 2); 

ii. the status of the religious transferred: 

1. before final profession in the institute to which 
transfer is made: 

a. the particular rights and obligations con- 
nected with the institute from which trans- 
fer was made are suspended (c. 633, § 1); 

b. he is bound to obey the Master of novices 
and other Superiors by reason of the vow 
of obedience (c. 633, § 1); 

c. he makes provision for the administration 
of his property and the distribution of the 
income and also makes a will at the end of 
the novitiate if he has passed from an in- 
stitute of solemn profession to one of simple 
profession; if vice versa, he renounces his 
property two months prior to the end of the 
novitiate (cc. 569, §§ 1, 3; 581, § 1); 

d. the period of his novitiate may be pro- 
longed for a year (c. 634) ; 

e. if not professed of perpetual or solemn 
vows, he is admitted to temporary profes- 
sion for three years (c. 574, § 1); 

f. the period of temporary profession may be 
prolonged for a period of three years (c. 
Di ipsa) 

2. after final profession: 

a. he loses all rights and obligations connected 
with the institute from which transfer was 
made (c. 635, 1°); 
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b. the obligation of solemn vows ceases if 
profession-is made in an institute of simple 
profession (c. 636) ; 

c. the dowry and all property held by the re- 
ligious follow the religious into the institute 
to which transfer is made (c. 551, § 2); 

b. exclaustration—a temporary permission to live outside the 
common life with the retention of the bond with the com- 
munity (c. 638): 

i. permission granted only by the Holy See if institute 
has pontifical approval; if only diocesan approval, by 
local Ordinary (c. 638) ; 

ii. effects: 

1. habit not to be worn (c. 639) ; 

2. right to vote suspended and also right to be 
elected (c. 639); 

3. subjection to the local Ordinary under the vow 
of obedience (c. 639); 

4. religious obligations suspended insofar as they 
can not be fulfilled outside the community (c. 
639) ; 

5. property acquired belongs not to religious but to 
the institute; 

6. spiritual privileges are retained (c. 639). 

2. Secularization. Unconditional separation of the religious from 
the institute. 

a. Permission granted by the Holy See if the institute has 
pontifical approval; if diocesan approval, by the local Or- 
dinary (c. 638); 

b. effects: 

i, rights and obligations in the institute are ended (c. 
640, § 1); 

ii. to be admitted to the institute, permission of Holy 
See needed, and all steps necessary as if he were ap- 
plying for the first time; previous seniority not avail- 
able (c. 640, § 2); 

lil, a religious in sacred orders must return to his diocese, 
if he has not lost it; if he has lost it, he can not exer- 
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cise his orders, until a bishop accepts him either as 
one of his clerics or as one whom he may admit as 
such after a three- or six-year period of probation (c. 
641, §§ 1, 2); 


. dowry is to be returned; no salary recoverable; chari- 


table subsidy to be given if obviously necessary (cc. 
551, § 1; 643, § 2). 


3. Unlawful departure: 

a. apostasy from the institute—departure of a religious in 
perpetual profession with the intention of not returning, or 
the subsequently conceived intention of not returning after 
a lawful departure, an intention that is presumed after a 
month’s absence with failure to contact Superior (c. 644, 
§§ 1, 2); 

b. unlawful absence—departure with the intention of return- 
ing or prolongation of a lawful absence with the intention 
of returning (c. 644, § 3); 

c. effects: 


s 
ii. 


iil. 


lv. 


all obligations remain (c. 645, § 1); 

apostates are excommunicated, reserved to the relig- 
ious Superior, if he has jurisdiction; otherwise, to the 
local Ordinary (c. 2385) ; 

apostates are deprived of all privileges of the insti- 
tute, and even after their return are perpetually de- 
prived of the right to vote and to be elected (c. 2385) ; 
apostates are deprived of the right to perform any 
functions recognized by the law (c. 2385) ; 


. fugitives are deprived of their office; they are sus- 


pended also if they are in sacred orders, the reserva- 
tion reserved to their Superior (c. 2386). 


VIET: 


THE DISMISSAL OF RELIGIOUS 


1. Dismissal incurred ipso facto (c. 646, §§ 1, 2): 
a. incurred by (c. 646, § 1): 


i. apostasy from the faith (not apostasy from the in- 
stitute) ; 
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ii. elopement with one of the opposite sex, even with the 
intention of returning to the institute; 
iil. marriage, or attempt at marriage; 
b. procedure of dismissal (c. 646, § 2) ; 

i. formal decree after summary proof of fact; 
ii. Chapter or Council joins superior in signing decree; 
iii. documents of proof to be preserved in archives. 

2. Dismissal of religious in temporary vows (c. 647, $$ 1, 2): 

a. procedure: 

i. sufficient summary proof of cause (c. 647, § 2, 3°); 

ii. opportunity given religious for defense (c. 647, § 2, 
3°); 

iil. consent of Council manifested by secret ballot; ex- 
cept in institutes enjoying only diocesan approval (c. 
647, $1); 

iv. recourse is available to the religious and recourse is 
taken to the Holy See (c. 647, § 2, 4°). 

b. dismissing Superior: 

Superior General, abbot of monastery, the local Ordinary 
and the male Superior to whom a convent of nuns of solemn 
vows is subject, the local Ordinary in the case of an insti- 
tute having only diocesan approval but only with consent 
of the religious Superior (c. 647, § 1); 

c. cause must be grave, e.g., absence of religious spirit, after 
repeated admonitions and penances (c. 647, § 2, 1°); 

d. effects are the same as the effects of secularization (c. 648). 

3. Dismissal of religious in perpetual vows: 

a. causes: incorrigibility is required in institutes of both men 
and women, but in the former two admonitions are re- 
quired by law; evidence of incorrigibility should be pre- 
served; delicts are specified as necessary for the dismissal 
of men religious; grave exterior causes, for dismissal of 
women religious (cc. 649; 651; 656-662) ; 

b. procedure: summary unless institute is exempt clerical; 
under formal procedure for dismissal of cleric, a court of 
five judges is required (cc. 664; 1576, § 1, 2°); in the 
latter procedure also the admonition cannot be given 
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unless there is sufficient summary proof of the delict (cc. 
658, §§ 1, 2; 1939 seqq.) ; 
c. dismissing Superior: 
i. the local Ordinary in the case of a community enjoy- 


il. 


iil. 


iv. 


ing only diocesan approval, but in institutes of men, 
the Superior General must have obtained a majority 
vote of his Council for dismissal (cc. 650, §§ 1, 2, 1°; 
652, § 1); 

the Holy See: 

1. in institutes of nuns of solemn vows; the local 
Ordinary transmits the documents with his own 
opinion and that of the male Superior to whom 
the nuns may possibly be subject (c. 652, § 2); 

2. in institutes of women enjoying pontifical ap- 
proval (c. 652, § 3); 

the Superior General in the case of a non-exempt in- 
stitute of men enjoying pontifical approval, after ob- 
taining the consent of his Council; the decree is ad- 
ministrative and needs confirmation from the Holy 
See (cc. 650, §§ 1, 2, 2°); 

the court in the case of a clerical exempt institute by 
a judicial sentence, which needs the confirmation of 
the Holy See (cc. 665, 666) ; 


d. recourse is available against decrees of all Superiors of 
less authority than the Sacred Congregation; 
e. effects: 


i. 
il. 


ill. 


iv. 


obligations remain (c. 669)*; 

duty of emendation binds the dismissed and the duty 
to return to the common life (c. 672, § 1); 

a cleric in major orders is suspended until he obtains 
absolution from the Holy See (c. 671, 1°); a cleric 
in minor orders is automatically reduced to the lay 
state (c. 669, § 2); 

a cleric in major orders dismissed ipso facto or for a 
crime punished with deposition or degradation is 
forbidden to wear the habit (c. 670). 
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Becrees and Berisions 


CANONICAL 


PEDAGOGY IN SEMINARIES 


The latest number of the Acta Apostolicae Sedis mailed by the 
National Catholic Welfare Conference contains a letter to the hier- 
archy from the Sacred Congregation of Seminaries and Universities 
prescribing the introduction of formal sources in pedagogy in both 
the philosophical and theological courses.1_ Reference is made to 
the fact that our Lord in giving the commission to the Apostles for 
the evangelization of the world spoke of instruction before the ad- 
ministration of the Sacraments and to the affirmation by St. Paul 
that Christ gave him the mandate to teach rather than to baptize. 
The reason for the chronological priority thus insinuated depends 
_ upon the necessity of illuminating the soul with truth to prepare it 
for the coming of grace. 

For the proper exercise of the magisteriwm it is not enough that 
native talent, experience, piety and grace should conspire, though 
they have in the past produced abundantly satisfactory results. 
It is still true that art pertects nature. 

The need of pedagogical training is the more apparent in these 
days when priests are called upon to be moderators of Catholic 
Action and of other religious associations and to measure up to 
government standards in their imparting of religious instruction. 

One hour a week is to be devoted to the fundamentals of peda- 
gogy in the philosophical course, to be supplemented with seminars 
and practical exercises under the supervision of an instructor. The 
latter should preferably be the professor of philosophy on account 
of the intimate connection that is found between pedagogy, psychol- 
ogy and ethics. The curriculum should impart information on the 
concept of education; its purpose; its laws; the means it uses; the 
nature of the person to be educated considered in his environment; 
the qualifications of the educator and his obligations; the rights of 
the Church, the State, and the family; the agencies of education: the 


1 Acta Apostolicae Sedis, XX XVII (1945), 173-176. 
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family, the school, the college, and recreational and spiritual asso- 
ciations. 

The study is to be devoted to catechetics in the theological course, 
to which half the time assigned to pastoral theology is to be dedi- 
cated, to be supplemented with seminars and practical exercises 
under the direction of the instructor. 


STATEMENT OF AMERICAN HIERARCHY 


At the annual meeting of the Hierarchy of the United States at 
The Catholic University of America, a statement was issued en- 
titled “ Between War and Peace”, of which the theme is expressed 
in the first sentence, ‘“‘ The war is over but there is no peace in the 
world.” It raises the question of whether the ideals of the Atlantic 
Charter have been abandoned in favor of a false realism. This 
would be tragic in view of the threat of the catastrophe of atomic 
war and of our power to demand a genuine peace rather than a 
‘ peace based on the manipulations of power politics. This was not 
meant to indicate that we did anything but the proper thing in 
participating in the world organization formed at the San Francisco 
Conference; that was better than world chaos. But in spite of 
this, eastern and southeastern Europe is experiencing what we allege 
to be a contradiction to our ideals, and religious persecution is rag- 
ing in both brutal and cunning forms in many lands, while we stand 
by in unjustifiable silence; an attitude that is ours also in the face 
of the inhumanities that mark the mass transference of populations, 
the systematized use of slave labor and the cruel treatment of 
prisoners of war. By heroic measures, however, we shall be at least 
able to avert much starvation and exposure, and to this end pri- 
vate relief agencies should be given full opportunity to carry on 
their beneficent work among all suffering peoples. But to be the 
champion of true democratic ideals, as opposed to those of nations 
which use the vocabulary of democracy to express totalitarian 
ideals, and to prove ourselves a true friend of the needy and op- 
pressed throughout the world, the unfailing assistance of Almighty 
God is indispensable, and for that we must incessantly pray. 


* * * * * 


Tn the presence of our Holy Father, the Sacred Congregation of 
Rites voted that there are no impediments to the beatification of the 
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Ven. Maria Theresa de Soubiran, foundress of the Society of Mary, 
Help of Christians. 


* * * * * 


Most Rev. A. Perrin has been appointed Bishop of Arras to suc- 
ceed Most Rev. Henri Dutoit, who has resigned after having been 
under arrest for a time after the liberation for alleged publication of 
statements against the Allies. Most Rev. J. Rousseau has been 
named Bishop of Mende to succeed Most Rev. Francois Aucity, 
who has resigned after public apology in a pastoral letter for the 
advice given to French youth to accept forced labor in Germany 
as a patriotic duty. Both resigning bishops have been appointed 
to titular sees. The newly appointed bishops have excellent war 
records. 


* * * * * 


His Eminence, Cardinal Innitzer, whose visit to our Holy Father 
was, after an original veto, made possible through the intervention 
of the Vatican with the Allied occupation authorities, reports that 
the Concordat made in 1934 between the Vatican and Chancellor 
Dollfuss is still in effect and that relations between the Church 
and the provisional government headed by Dr. Karl Renner are 
“ce good oe ’ 


* * * * * 


Our Holy Father directed the Sacred Congregation of the Sacra- 
ments to consider each case separately of those contained in a joint 
appeal made by journalists and other night workers of Rome for 
dispensation from the Eucharistic fast. 


* * * * = 


On October 7, a joint pastoral of the Austrian bishops adopted at 
their Conference at Salzburg, was read in the Catholic churches sub- 
ject to them. The pastoral asked that religious instruction be 
made compulsory in all schools, insisting on the right of freedom 
of worship and the freedom of conscience. The pastoral was in 
the nature of an appeal to the Allied powers. 


* * * * * 


Canon Law was restored as an obligatory subject to the curricu- 
lum of the Law Schools of the Austrian Universities. The new 
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“ Regulation Concerning the Study of Law and the State Examina- 
tions” for candidates of law schools of September 3, 1945, made 
ecclesiastical law again an essential part of the requirements of the 
study of law. Every student of law is required to take a seven 
hours course over two semesters in ecclesiastical law; he may also 
fulfill his obligatory seminar practice by selecting Canon Law. 
Similarly ecclesiastical law is again an essential requirement among 
the topics of the first (of three) state examination. Thus, the pre- 
annexation status has been restored by the provisional Austrian 
Government. Until the Germans annexed Austria in 1938, ecclesi- 
astical law was a regular part of the curriculum of the Austrian 
law schools. It was eliminated by the German “reform” of the 
study of law. 


SECULAR 
Compunsory Minirary TRAINING 


At its annual meeting at The Catholic University of America in 
November, the Hierarchy of the United States adopted a resolution 
expressing its grave concern over military conscription plans and 
suggested that control of economic assistance to other countries be 
used to support a plea for the abolishing of conscription everywhere. 
If some sort of an extension of military training is found inevitable, 
it is suggested that it should be in keeping with American tradi- 
tions, namely, that voluntary enlistment should be preferred and 
stimulated to the utmost, that enforced training in any event should 
be integrated with normal school life, and that the service depart- 
ments should cooperate with moral leaders towards the correction 
of certain policies and attitudes that have proved morally destruc- 
tive to great numbers of the service personnel during the past five 
years. 

The five-day session at Loyola College, Baltimore, of the Na- 
tional Jesuit Educational Association’s Executive Committee, ex- 
pressed itself as opposed to peace-time conscription and to the con- 
tinued induction of 18 and 19-year-old youths, holding if the pro- 
visions of the National Defense Act of 1920 were fully followed, 
an adequate defense program could be realized. It endorsed the 
proposals of the American Council on Education that a thorough 
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study be made by Congress of the military needs of the country 
before any training plan be adopted. 

The Catholic War Veterans, through Edward T. McCaffrey, Na- 
tional Commander, have issued a statement voicing their opposition 
to the 12-month compulsory peace-time military training program. 


SuRPLUS PROPERTY 


Catholic schools, colleges, and hospitals will be notified on request 
of available surplus government property which they may purchase, 
under a new regulation of the Surplus Property Administration, 
designed to put into effect section 13 of the Surplus Property Act, 
with an allowance of a forty per cent discount from the fair value 
granted under the Act to educational and public health institutions 
not operated for profit. 


UnitTep NATIons EDUCATIONAL ORGANIZATION 


The National Catholic Welfare Conference, through a telegram of 
Rt. Rev. Msgr. Howard J. Carroll, D. D., General Secretary, called 
to the attention of the State Department that no representative 
of Catholic education had been named either as delegate or advisor 
to the London conference to consider the creation of an educational 
and cultural organization of the United Nations. Dr. Francis M. 
Crowley, of Fordham University, was thereupon named. Richard 
Pattee, of the National Catholic Welfare Conference, had previously 
been named among the technicians. 


ASSISTANCE TO RETURNING VETERANS 


The Education Department of the National Catholic Welfare 
Conference, through Very Rev. Msgr. Frederick F. Hochwalt, its 
Director, writing to Senator Walter F. George, of Georgia, Chair- 
man of the Senate Finance Committee, recommended that the true 
nature of assistance to returning veterans be kept in mind, viz., 
that it is not a pure donation; that some special sort of alternative 
assistance be provided for veterans who were over twenty-five years 
of age when they entered the service who may not be interested in 
“refresher”? courses; that adequate provision be made to protect 
the school and the veteran in courses where the cost is unusually 
high; that subsistence allowances be made for the children of mar- 
ried veteran-students; and that institutions charging excessive fees 
be investigated. 
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Waces-Hours Law 


The Social Action Department of the National Catholic Welfare 
Conference has endorsed the proposed amendment to the Wages- 
Hours law, which would establish a minimum wage of 65 cents 
now and 75 cents after three years as a step toward the goal of a 
family living wage, urged more than twenty-seven years ago in 
the American Bishops’ Program of Social Reconstruction. 


Meap-AIken Bitu 


The American Federation of Labor has expressed itself in favor 
of the Mead-Aiken Federal-Aid-to-Education Bill in a pamphlet 
entitled “Opportunity for Education for All.” It says that the 
American tradition against giving aid to Church schools can not 
be alleged as existing in the face of the constant practice of the 
federal government in subsidizing schools, hospitals, and other non- 
profit organizations under the control of churches, a most recent 
example of which is found in the GI Bill which makes federal funds 
available for tuition and maintenance in sectarian as well as non- 
sectarian institutions. 


New Jersey Bus Law 


The New Jersey Court of Errors and Appeals by a vote of 6-3 
has upheld the constitutionality of the 1941 school bus law, re- 
quiring boards of education to provide the same transportation 
facilities to parochial and other non-public school pupils as to the 
students of public schools, thus overruling the Supreme Court de- 
cision handed down in September 1944. The constitutionality of 
the law was held to be apparent in that the service to parochial 
school children was only incidental to the service rendered the 
children of public schools. Consequently there was involved no 
express appropriation of funds for sectarian or private use. Indeed, 
it was held that the denial of such transportation in the face of 
compulsory education would be a denial of the equal protection 
of the laws. 


Kentucky Bus Law 


The Kentucky Court of Appeals has upheld the constitutionality 
of the 1944 act allowing fiscal courts to provide transportation of 
children to schools, whether public or private, as a safety measure. 
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MarriaGe LIcENSE IN CALIFORNIA 


Effective September 15, 1945, marriage licenses in California are * 
valid in any county of the State, regardless of the county in which 
they are issued. The complete forms, however, must be returned 
to the Recorder of the County in which they were issued, within 
five (5) days after the celebration of marriage. 


Sunpay “ Movies” In PENNSYLVANIA 


The Supreme Court of Pennsylvania upheld the Dauphin County 
Court’s decision that the petitions for a referendum on the question 
of Sunday “ movies ” failed to meet the requirements of the election 
code, which provide that supporting affidavits must accompany the 
petition; failure was also construed as a result of a grave doubt as 
to whether the petitions contained the names of a sufficient number 
of qualified electors. 


Suirs AGAINST RELEASED TIME 


Suits to prevent releasing public school children for religious 
instruction have been instituted in Los Angeles and Chicago, in the 
latter city by Ira Latimer, Executive Secretary of the Chicago Civil 
Liberties Committee, claiming that public school employes are com- 
pelled to do extra work «t public expense in the prosecution of this 
program. 


NoveL CONDEMNED 


The Supreme Court of Massachusetts, by a 6-1 decision, declared 
on September 17 that the novel, Strange Fruit, is obscene, indecent 
and tends to corrupt the morals of youth. 


Reticious TEACHERS DISCHARGED From PusLic SCHOOL 


Four Catholic nuns and a priest have been discharged as teachers 
in the public school of Solen, North Dakota, as the result of pro- 
tests of local citizens against the religious garb worn by them in 
class. Thus the elementary and high school of the town was left 
without teachers. The State Superintendent of Public Instruction 
pointed out before the cancellation of the contracts that the law 
of the State does not have a religious test or a garb test for its 


teachers. 
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ALLIED REGULATIONS IN OccUPIED GERMANY 


Regulation 59, B, of The Written Laws for Germany governing 
the administration of the American Zone of German occupation 
provides for the observance of the terms of the Concordat between 
Germany and the Holy See in 1933, and in this is in harmony 
with the desire expressed by the German Hierarchy at its recent 
Fulda Conference. Under an order of July 8 it is provided that 
churches, cathedrals, shrines and other places of worship shall not 
be used for secular purposes, except as temporary emergency sta- 
tions sheltering wounded awaiting evacuation, and this is explic- 
itly explained as including even rooms blessed for the purpose of 
religious worship, even though they be in buildings occupied by 
military organizations. They are to be used only by the members 
of the creed to which they belong, though buildings not dedicated 
to religious worship may be used for the religious services of other 
creeds with the approval of the appropriate local ecclesiastical 
authorities. 

The Allied Religious Affairs Committee has decided that “no 
school drawing on public funds is to refuse to children the possi- 
bility of receiving religious instruction, and no school drawing on 
public funds is to make it compulsory for a child to attend classes 
for religious instruction.” But in the French Zone, the Concordat 
with Baden has been recognized, and this permits religious instruc- 
tion during school hours. 

Arrangements are being completed with the acquiescence of the 
Russian authorities, to permit Bishops to travel freely throughout 
Germany in the performance of their administrative duties. 

Of all priests and ministers questioned so far in the American 
Zone, only two percent were recommended for removal from office 
by their own superiors on the grounds of their Nazi sympathies. 


CaTHOoLic EDUCATION IN CzECHO-SLOVAKIA 


The General Education Bill drawn up by the Central Council of 
Czecho-Slovak Teachers in Prague provides that religious teach- 
ing must be confined to the home, to churches and to religious asso- 
ciations outside school buildings; forbids the establishment of pri- 
vate schools as substitutes for the irreligious state schools, and a 
fortiort schools maintained by religious communities; and ce hate 
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members of the latter from teaching in any school. The bill is to 
be submitted to the Czecho-Slovak National Assembly when it is 
elected, but has been approved by the Czech Minister of Educa- 
tion. Twenty-four hundred Catholic schools, and several hundred 
non-Catholic schools have already been confiscated in anticipation 
of the passage of the bill. President Eduard Benes is reported to 
have promised that if two parties oppose the bill proposed for the 
confiscation of private schools, he will not sign it. The People’s 
Party, a revival of the former Catholic Party, is opposed. The 
Slovakian Democratic Party, largely controlled by Protestants, 
who also have church schools, may also oppose it. 


ALBANIAN OUSTER OF ITALIAN CLERGY 


The Albanian Government expelled, on November 30, all priests 
and members of religious orders who were of Italian origin. 


U.S. Consutar RELATIONS WITH THE VATICAN 


The silver jubilee of The Catholic Historical Association is com- 
memorated by a volume, Consular Relations between the United 
States and the Papal States, edited with an historical introduction 
by Leo Francis Stock, Ph.D., which reveals that representation of 
the former Papal States through consuls in this country began in 
1826 and was never terminated officially because of the refusal of 
Secretary of State Hamilton Fish to acquiesce in the demands of 
the Italian Minister in Washington that the government of the 
United States void the commission of the last Papal consul-general 
in New York. This attitude was followed also by the successor 
of Mr. Fish, William M. Evarts. 


A Historica DECISION ON SACRAMENTAL WINE 


On September 11, W. Frank Wilson, aged 72, died of a cerebral 
hemorrhage. He won a case in 1918 in the Supreme Court of 
Oklahoma, on the basis of the Federal Constitution, the State Con- 
stitution, and the Louisiana Purchase Treaty, justifying the use 
and transportation of sacramental wine even though the Prohibi- 
tion Act of Oklahoma provided for no exception in its favor, the 
only State in the Union whose legislation failed to do so. 
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[Pustic Law 490—77TH Concress]* 
[Cuaprer 166—2p Session] 
[H. R. 6446] 
AN ACT 


To provide for continuing payment of pay and allowances of personnel of the 
Army, Navy, Marine Corps, and Coast Guard, including the retired and 
Reserve components thereof; the Coast and Geodetic Survey and the Public 
Health Service, and civilian employees of the executive departments, inde- 
pendent establishments, and agencies, during periods of absence from post of 
duty, and for other purposes. : 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That for the purpose of this Act— 
(a) the term “person” means (1) commissioned officer, warrant officer, 
enlisted person (including persons selected under the Selective Training 
and Service Act, as amended), member of the Army or Navy Nurse Corps 
(female), wherever serving; (2) commissioned officer of the Coast and 
Geodetic Survey or the Public Health Service; and (3) civilian officers 
and employees of departments, during such time as they may be assigned 
for duty outside the continental limits of the United States or in Alaska; 
(b) the term “ active service ” means active service in the Army, Navy, 
Marine Corps, and Coast Guard of the United States, including active 
Federal service performed by personnel of the retired and reserve com- 
ponents of these forces, the Coast and Geodetic Survey, the Public Health 
Service, and active Federal service performed by the civilian officers and 
employees defined in paragraph (a) (3) above; 

(c) the term “dependent” shall be as defined in United States Code, 
title 37, sections 8 and 8 (a) or such dependent as has been designated in 
official records; 

(d) the term “department”, including such terms when used in the 
amendment made by section 16, means any executive department, inde- 
pendent establishment, or agency (including corporations) in the executive: 
branch of the Federal Government. 


Sec. 2. Any person who is in active service and is officially reported as miss- 
ing, missing in action, interned in a neutral country, or captured by an enemy 
shall, while so absent, be entitled to receive or to have credited to his account 
the same pay and allowances to which such person was entitled at the time 
of the beginning of the absence or may become entitled to thereafter: Pro- 
vided, That such person shall not have been officially reported as having been 
absent from his post of duty without authority: Provided further, That ex- 
piration of the agreed term of service during the period of such absence shall 
not operate to terminate the right to receive such pay and allowances: And 
provided further, That should proper authority subsequently determine that 


* For example of “riders” see §§ 16, 17 & 18. 
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the person concerned had been absent from his post of duty without authority, 
such person shall be indebted to the Government in the amount for which 
payments have, been made or pay and allowances credited to his account in 
accordance with the provisions of this Act during such absence. 


Sec. 3. Any person entitled under section 2 of this Act to receive pay and 
allowances, and who has made an allotment of pay for the support of depend- 
ents or for the payment of insurance premiums, shall be entitled to have such 
allotments for dependents or insurance premiums as he previously may have 
executed continued for a period of twelve months from date of commencement 
of absence, notwithstanding that the period for which the allotments had been 
executed may have expired during such twelve months’ period, and the proper 
disbursing officer shall so continue the allotments during such absence: Pro- 
vided, That in the absence of a previously executed allotment, or where the 
allotment made is not sufficient for reasonable support of a dependent and for 
the payment of insurance premiums, the head of the department concerned 
may direct that an allotment not to exceed the base pay, plus longevity of the 
person concerned, shall be paid by the appropriate disbursing officer to the 
insurer or such dependent as has been designated in official records or, in the 
absence of such designation, to such person as may be determined by the 
head of the department concerned, or by such person as he may designate, 
to be a bone fide dependent within the meaning of section 1(c): Provided 
further, That for the initial period of six months, unless prior decision as to 
status is made, a monthly allotment for support of such dependent shall be 
paid in an amount not to exceed the monthly base pay, plus longevity, with- 
out regard to the fact that the six months’ death gratuity may be paid later: 
Provided further, That at the expiration of the initial six months’ period, no 
further decision having been made as to status, the payment as heretofore 
provided shall continue for an additional period not to exceed six months; 
any payment paid to a dependent for a period subsequent to date of death, 
if death occurred subsequent to the expiration of the first six months’ period, 
shall be deducted from the six months’ gratuity: Provided further, That the 
premiums on insurance issued on the life of the person paid by the Govern- 
ment subsequent to the declared date of death and unearned shall revert to 
the appropriations of the department concerned: And provided further, That 
the total of all payments made under this section, including those for insur- 
ance premiums, shall not exceed the total pay and longevity pay due. 


Sec. 4. When in the opinion of the head of the department concerned the 
circumstances surrounding the absence of a missing person of one of the classes 
mentioned in section 2 of this Act justifies such action, in the interest of the 
Government, or of the missing person, or of a dependent of the missing per- 
son, the head of the department, or such person as he may designate, may 
direct the continuance, suspension, or resumption of payments of the pay and 
allowances of such person. Except as provided in section 6 of this Act, in 
the case of a person in the hands of an enemy or interned in a neutral coun- 
try, payment of allotments may not continue beyond the twelve months’ 
period following the officially reported date of commencement of absence from 


his post of duty. 
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Sec. 5. Upon the expiration of twelve months from the date the person is 
reported as missing, or missing in action, in the absence of an official report of 
death of the missing person, the head of the department concerned is author- 
ized to make a finding of death of such person. Following a finding of death, 
the six months’ death gratuity provided by law is authorized to be paid. In 
the event of the later return of such missing person to the controllable juris- 
diction of the head of the department concerned, the pay account of such 
person shall be reopened and charged with the amount of the six months’ 
death gratuity which may have been paid: Provided, That the head of the 
department concerned in his discretion shall determine a monthly basis for 
liquidation of the amount of the death gratuity so charged in a reopened pay 
account. 

Sec. 6. When it is officially reported by the head of the department con- 
cerned that a person missing under the conditions specified in section 2 of 
this Act is alive and in the hands of an enemy or is interned in a neutral 
country, the payments authorized by section 3 of this Act are, subject to the 
provisions of section 2 of this Act, authorized to be made for a period not to 
extend beyond the date of the receipt by the head of the department con- 
cerned of evidence that the missing person is dead or has returned to the 
controllable jurisdiction of the department concerned. 

Sec. 7. The head of the department concerned is hereby authorized to direct 
the payment of new allotments from the pay of persons in active service 
(other than persons entitled under section 2 or section 14 of this Act to re- 
ceive pay and allowances) to increase or decrease the amount of any allot- 
ment heretofore or hereafter made by such persons and to continue payment 
of any allotments of such person which may have expired in November 1%41 
and any month subsequent thereto, with or without the consent of such per- 
son, subject in all cases to termination by specific request of such persons, 
whenever in the judgment of the head of the department such action is con- 
sidered essential for the well-being and protection of dependents of persons 
in active service. 

Sec. 8. Whoever shall obtain or receive any money, check, or allotment 
under this Act, without being entitled thereto, with intent to defraud shall be 
punished by a fine of not more than $2,000 or by imprisonment for not more 
than one year, or both. 

Sec. 9. Within the scope of the authority granted by this Act, the deter- 
mination by the head of the department concerned, or by such person as he 
may designate, of the status of a person in the military or naval forces, the 
Coast Guard, the Coast and Geodetic Survey, the Public Health Service, or 
civilian officers or employees as defined in paragraph (a) (3) of section 1 of 
this Act, or his direction relative to continuance, temporary suspension, or 
resumption of payment of pay and allowances, or finding of death, shall be 
conclusive. 

Sec. 10. The determination of the fact of dependency under the provisions 
of this Act, and the determination of the fact of dependency under the pro- 
visions of any and all other laws providing for the payment of pay, allow- 
ances, or other emoluments to enlisted men of the Army, Navy, Marine 
Corps, and Coast Guard of the United States where such payments are con- 
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tingent upon dependency, shall be made by the head of the department con- 
cerned, or by such subordinate as he may designate, and such determination 
so made shall be final and conclusive: Provided, That the Act of June 4, 1920 
(41 Stat. 824), as amended (U.S.C., title 34, sec. 943), is hereby amended by 
deleting the word “actually” in the first proviso. 

Sec. 11. The head of the department concerned, or such person as he may 
designate, is authorized to settle the accounts of persons for whose account 
payments have been made pursuant to the provisions of sections 2 to 7, both 
inclusive, of this Act, and the accounts of survivors of casualties to ships, 
stations and military installations which result in loss or destruction of dis- 
bursing records, and such settlements shall be conclusive upon the accounting 
officers of the Government in effecting settlements of the accounts of disburs- 
ing officers. 

Sec. 12. The dependents and household and personal effects of any person 
on active duty (without regard to pay grade) who is officially reported as 
injured, dead, missing as the result of military or naval operations, interned 
in a neutral country, or captured by the enemy, may be moved (including 
packing and unpacking of household effects) to the official residence of record 
for any such person, or, upon application by such dependents, to such other 
locations as may be determined by the head of the department concerned or 
by such person as he may designate, by the use of either commercial or Govy- 
ernment transportation: Provided, That the cost of such transportation, in- 
cluding packing and unpacking, shall be charged against appropriations cur- 
rently available. 

Sec. 13. Notwithstanding any other provision of law, in the case of any 
taxable year beginning after December 31, 1940, no Federal income-tax return 
of, or payment of any Federal income tax by— 


(a) any individual in the military or naval forces of the United States, or 
(b) any civilian officer or employee of any department 


who, at the time of such return or payment would otherwise become due, is a 
prisoner of war or is otherwise detained by any foreign government with which 
the United States is at war, or 


(c) any individual in the military or naval forces of the United States 
serving on sea duty or outside the continental United States at the time 
any such return or payment would otherwise become due, 


shall become due until one of the following dates, whichever is the earliest: 


(1) the fifteenth day of the third month following the month in which 
he ceases (except by reason of death or incompetency) to be a prisoner 
of war, or to be detained by any foreign government with which the 
United States is at war, or to be a member of the military or naval forces 
of the United States serving on sea duty or outside the continental United 
States, as the case may be, unless prior to the expiration of such fifteenth 
day he again is a prisoner of war, or is detained by any foreign govern- 
ment with which the United States is at war, or is a member of the mili- 
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tary or naval forces of the United States serving on sea duty or outside 
the continental United States; 

(2) the fifteenth day of the third month following the month in which 
the present war with Germany, Italy, and Japan is terminated, aS pro- 
claimed by the President; or 

(3) the fifteenth day of the third month following the month in which 
an executor, administrator, or conservator of the estate of the taxpayer 
is appointed. 


Such due date is prescribed subject to the power of the Commissioner of In- 
ternal Revenue to extend the time for filing such return or paying such tax, 
ag in other cases, and to assess and collect the tax as provided in sections 146, 
273, and 274 of the Internal Revenue Code in cases in which such assessment 
or collection is jeopardized and in cases of bankruptcy or receivership. For 
the purpose of this section, the term “continental United States” means the 
States and the District of Columbia, and the terms “individual” or “ mem- 
ber” of the military or naval forces of the United States means any person 
in the Army of the United States, the United States Navy, the Marine Corps, 
the Army or Navy Nurse Corps (female), the Coast Guard, the Coast and 
Geodetic Survey, or the Public Health Service. 

Sec. 14. The provisions of this Act, applicable to persons in the hands of an 
enemy, shall also apply to any person beleaguered or besieged by enemy 
forces. 

Sec. 15. This Act, except sections 13, 16, 17, and 18, shall be effective from 
September 8, 1939, and shall remain in effect until the termination of the 
present war with Germany, Italy, and Japan, as proclaimed by the President, 
and for twelve months thereafter. 

Sec. 16. (a) The last sentence of subsection (c) of the first section of the 
Civil Service Retirement Act, approved May 29, 1930, as amended, is amended 
by striking out “any elective officer,” 

(b) Subsection (a) of section 2 of such Act of May 29, 1930, as amended, 
is amended by striking out “: Provided, however, That no provision of this 
or any other Act relating to automatic separation from the service shall have 
any application whatever to any elective officer”. 

(c) Subsection (a) of section 3 of such Act of May 29, 1930, as amended, 
is amended to read as follows: 

“(a) This Act shall apply to all officers and employees in or under the 
executive, judicial, and legislative branches of the United States Government, 
and to all officers and employees of the municipal government of the District 
of Columbia, except elective officers and heads of executive departments: 
Provided, That this Act shall not apply to any such officer or employee of the 
United States or of the municipal government of the District of Columbia 
subject to another retirement system for such officers and employees of such 
governments: Provided further, That this Act shall not apply to any officer or 
employee in the legislative branch of the Government within the classes of 
officers and employees which were made eligible for the benefits of this Act by 
the Act of July 13, 1937, until he gives notice in writing to the disbursing 
officer by whom his salary is paid, of his desire to come within the purview 
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of this Act; and any officer or employee within such classes may, within sixty 
days after January 24, 1942, withdraw from the purview of this Act by giving 
similar notice of such desire. In the case of any officer or employee in the 
service of the legislative branch of the Government on January 24, 1942, such 
notice of desire to come within the purview of this Act must be given within 
the calendar year 1942. In the case of any officer or employee of the legis- 
lative branch of the Government who enters the service after January 24, 
1942, such notice of desire to come within the purview of this Act must be 
given within six months after the date of entrance to the service.” 

(d) The amounts deducted and withheld from the basic salary, pay, or 
compensation of any officer made ineligible for the benefits of such Act of 
May 29, 1930, as amended, by the amendments made by this section to such 
Act of May 29, 1930, and deposited to the credit of the civil-service retirement 
and disability fund, and any additional amounts paid into such fund by such 
officer, shall be returned to such officer within thirty days after the date of 
enactment of this Act. 

Sxc. 17. The existing project for the Great Lakes and connecting channels 
is modified to provide for a new lock about eight hundred feet long, eighty 
feet wide, and thirty feet deep, at Saint Marys Falls Canal, Michigan, together 
with suitable approaches thereto, said lock to replace the present Weitzel lock 
and approaches, all in accordance with the recommendations contained in 
House Document Numbered 218, Seventy-seventh Congress, first session. 

This improvement is hereby adopted and authorized and shall be prose- 
cuted in the interest of national defense under the direction of the Secretary 
of War and supervision of the Chief of Engineers, subject to the conditions 
set forth in said document. 

Sec. 18. Hereafter the base pay of any enlisted man, warrant officer, or 
nurse (female) in the military or naval forces of the United States shall be 
increased by 20 per centum and the base pay of any commissioned officer in 
such forces shall be increased by 10 per centum for any period of service while 
on sea duty, or duty in any place beyond the continental limits of the United 
States or in Alaska, which increases in pay shall be in addition to pay and 
allowances as now authorized: Provided, That the per centum increases herein 
authorized shall be included in computing increases in pay for aviation and 
submarine duty: Provided further, That this section shall be effective from 
December 7, 1941, and shall cease to be in effect twelve months after the 
termination of the present war is proclaimed by the President. 

Approved, March 7, 1942. 


[Pustic Law 848—77TH Concress] 
[CHapter 828—2p Sxssion] 
[H. R. 7844] 

AN ACT 


To amend sections 3, 4, 5, and 6 of the Act approved March 7, 1942 (Public 
Law 490, Seventy-seventh Congress), providing for continuing pay and 
allowances of certain missing persons. 
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Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Act entitled “An Act to 
provide for continuing payment of pay and allowances of personnel of the 
Army, Navy, Marine Corps, and Coast Guard, including the retired and Re- 
serve components thereof; the Coast and Geodetic Survey and the Public 
Health Service, and civilian employees of the executive departments, inde- 
pendent establishments, and agencies, during periods of absence from post of 
duty, and for other purposes”, approved March 7, 1942 (Public Law 490, 
Seventy-seventh Congress), is hereby amended as follows: 


Section 3, strike out the entire section and substitute the following: “ Any 
person entitled under section 2 of this Act to receive pay and allowances, and 
who has made an allotment of pay for the support of dependents or for the 
payment of insurance premiums, shall be entitled to have such allotments for 
dependents or insurance premiums as he previously may have executed con- 
tinued for a period of twelve months from date of commencement of absence, 
notwithstanding that the period for which the allotments had been executed 
may have expired during such twelve months’ period, and the proper disburs- 
ing officer shall so continue the allotments during such absence: Provided, 
That in the absence of a previously executed allotment or where the allot- 
ments made are not sufficient for reasonable support of dependents or payment 
of insurance premiums, the head of the department concerned may direct that 
allotments not exceeding the amount of pay and allowances the absent person 
would be entitled to allot under regulations of the department concerned, shall 
be paid by the appropriate disbursing officer to an insurer or to such depend- 
ents as have been designated in official records or to such persons as may be 
determined to be dependent by the head of the department, or person desig- 
nated by him: And provided further, That any premium paid by the Govern- 
ment subsequent to the declared date of death and unearned on insurance 
issued on the life of a person shall revert to the appropriation of the depart- 
ment concerned.” 

Section 4, strike out the second sentence and substitute the following: “ Ex- 
cept as provided in section 6 of this Act, payment of allotments may not con- 
tinue beyond the twelve months’ period following the officially reported date 
of commencement of absence.” 


Section 5, strike out the entire section and substitute the following: “ When 
the twelve months’ period from date of commencement of absence is about 
to expire in any case of a person missing or missing in action and no official 
report of death or of being a prisoner or of being interned has been received, 
the head of the department concerned shall cause a full review of the case to 
be made. Following such review and when the twelve months’ absence shall 
have expired, or following any subsequent review of the case which shall be 
made whenever warranted by information received or other circumstances, the 
head of the department concerned is authorized to direct the continuance of 
the person’s missing status, if the person may reasonably be presumed to be 
living, or is authorized to make a finding of death. When a finding of death 
is made it shall include the date upon which death shall be presumed to have 
occurred for the purposes of termination of crediting pay and allowances, 
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settlements of accounts, and payments of death gratuities and such date shall 
be the day following the day of expiration of an absence of twelve months, 
or in cases in which the missing status shall have been continued as herein- 
before authorized, a day to be determined by the head of the department.” 

Section 6, add at the end thereof the following sentence: “When a person 
missing or missing in action is continued in a missing status under section 5 
of this Act, such person shall continue to be entitled to have pay and allow- 
ances credited as provided in section 2 of this Act and payments of allotments, 
as provided in section 3 of this Act, are authorized to be continued, increased, 
or initiated.” 

Section 15, in lines 3 and 4, strike out the words “as proclaimed by the 
President, and for twelve months thereafter” and substitute therefor the 
words “and for twelve months thereafter, or until such earlier time as the | 
Congress by concurrent resolution or the President by proclamation may 
designate.” 

Sec. 2. This Act shall be effective in all respects as provided in section 15 
of the Act of March 7, 1942 (Public Law 490, Seventy-seventh Congress). 

Approved, December 24, 1942. 


[Pusric Law 408—78tTH Concress] 
[Cuapter 371—2p Session] 
[H. R. 4405] 

AN ACT 


To amend the Act approved March 7, 1942 (56 Stat. 143), as amended (56 
Stat. 1092; 50 App. U. S. C., Supp. III, 1001-1017 inclusive), so as to more 
specifically provide for pay, allotments, and administration pertaining to war 
casualties, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of American in Congress assembled, That the Act entitled “An Act 
to provide for continuing payment of pay and allowances of personnel of the 
Army, Navy, Marine Corps, and Coast Guard, including the retired and Re- 
serve components thereof; the Coast and Geodetic Survey and the Public 
Health Service, and civilian employees of the executive departments, inde- 
pendent establishments, and agencies, during periods of absence from post of 
duty, and for other purposes”, approved March 7, 1942 (56 Stat. 148), as 
amended December 24, 1942 (56 Stat. 1092; 50 App. U. S. C., Supp. III, 1001- 
1017, inclusive) is amended by changing subsection (a) (3) of section 1, thereof 
to read as follows: “ (3) civilian officers and employees of departments during 
such time as they may be assigned for duty or serving outside the continental 
limits of the United States or in Alaska, exclusive of part-time or intermittent 
employees or native labor casually hired on an hourly or per diem basis ;” 
and by changing subsection (c) of section 1 thereof to read as follows: 

“(e) the term ‘dependent’ as used in this Act includes a lawful wife, un- 
married child under twenty-one years of age. It includes also a dependent 
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mother, father, or unmarried dependent stepchild or adopted child under 
twenty-one years of age, or such dependent as has been designated in official 
records, or an individual determined to be dependent by the head of the de- 
partment concerned, or subordinate designated by him;”. 

Sec. 2. That section 2 of such Act is amended to read as follows: 

“ Spc. 2. Any person who is in active service and who is officially determined 
to be absent in a status of missing, missing in action, interned in a neutral 
country, captured by an enemy, beleaguered or besieged shall, for the period 
he is officially carried or determined to be in any such status, be entitled to 
receive or to have credited to his account the same pay and allowances to 
which he was entitled at the beginning of such period of absence or may be- 
come entitled thereafter, and entitlement to pay and allowances shall termi- 
nate upon the date of receipt by the department concerned of evidence that 
the person is dead or upon the date of death prescribed or determined under 
provisions of section 5 of this Act: Provided, That such entitlement to pay 
and allowances shall not terminate upon expiration of term of service during 
absence and in case of death during absence shall not terminate earlier than 
the dates herein prescribed: Provided further, That there shall be no entitle- 
ment to pay and allowances for any period during which such person may be 
officially determined absent from his post of duty without authority and he 
shall be indebted to the Government for any payments from amounts credited 
to his account for such period.” 

Sec. 3. That section 3 of such Act is amended to read as follows: 

“Src. 3. For the period that any person is entitled under section 2 of this 
Act to receive or be credited with pay and allowances, such allotments as 
may have been executed prior to the beginning of his absence, including allot- 
ments for the purchase of United States savings bonds, may be continued, 
except as otherwise herein provided, and notwithstanding any expiration of a 
period for which an allotment had been executed. In the absence of an allot- 
ment or when an allotment is insufficient for any purpose authorized by the 
head of the department concerned, such new allotments or increases as circum- 
stances are deemed to warrant may be authorized by the head of the depart- 
ment concerned, or such subordinate as he may designate, payable during any 
period of the absent person’s entitlement to pay and allowances under section 
2 of this Act: Provided, That the aggregate of all allotments in effect, from 
pay and allowances of an absent person, does not exceed the amount of pay 
and allowances such absent person would be permitted to allot under regula- 
tions of the department concerned: Provided further, That any premium paid 
by the Government on insurance issued on the life of a person, which is un- 
earned by reason of being for a period subsequent to the date of death of 
such person, shall revert to the appropriation of the department concerned.” 

Sec. 4. That section 4 of such Act is amended to read as follows: 

“Sec. 4. When circumstances are deemed to justify such action in the in- 
terests of a person entitled to receive or be credited with pay and allowances 
under section 2 of this Act, in the interests of the dependents of such person, 
or in the interests of the Government, the head of the department concerned, 
or such subordinates as he may designate, may direct the initiation, continu- 
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ance, discontinuance, increase, decrease, suspension, or resumption of payments 
of allotments from the pay and allowances of such person, subject to the 
provisions of section 6 of this Act.” 

Sec. 5. That section 9 of such Act is amended to read as follows: 

“Sec. 9. The head of the department concerned, or such subordinate as he 
may designate, shall have authority to make all determinations necessary in 
the administration of this Act, and for the purposes of this Act determinations 
so made shall be conclusive as to death or finding of death, as to any other 
status dealt with by this Act, and as to any essential date including that upon 
which evidence or information is received in such department or by the head 
thereof. The determination of the head of the department concerned, or of 
such subordinate as he may designate, shall be conclusive as to whether in- 
formation received concerning any person is to be construed and acted upon 
as an official report of death. When any information deemed to establish 
conclusively the death of any person is received in the department concerned, 
action shall be taken thereon as an official report of death, notwithstanding 
any prior action relating to death or other status of such person. If the 
twelve months’ absence prescribed in section 5 of this Act has expired, a find- 
ing of death shall be made whenever information received, or a lapse of time 
without information, shall be deemed to establish a reasonable presumption 
that any person in a missing or other status is no longer alive. Payment or 
settlement of an account made pursuant to a report, determination, or finding 
of death shall not be recovered or reopened by reason of a subsequent report 
or determination which fixes a date of death except that an account shall be 
reopened and settled upon the basis of any date of death so fixed which is 
later than that used as a basis for prior settlement. Determinations are 
authorized to be made by the head of the department concerned, or by such 
subordinate as he may designate, of entitlement of any person, under pro- 
visions of this Act, to pay and allowances, including credits and charges in 
his account, and all such determinations shall be conclusive: Provided, That 
no such account shall be charged or debited with any amount that any person 
in the hands of an enemy may receive or be entitled to receive from, or have 
placed to his credit by, such enemy as pay, wages, allowances, or other com- 
pensation: Provided further, That where the account of any person has been 
charged or debited with allotments paid pursuant to this Act any amount so 
charged or debited shall be recredited to such person’s account in any case in 
which it is determined by the head of the department concerned, or such 
subordinate as he may designate, that payment of such amount was induced 
by fraud or misrepresentation to which such person was not a party. When 
circumstances warrant reconsideration of any determination authorized to be 
made by this Act the head of the department concerned, or such subordinate 
as he may designate, may change or modify a previous determination. Ex- 
cepting allotments for unearned insurance premiums, any allotments paid from 
pay and allowances of any person for the period of the person’s entitlement 
under the provisions of section 2 of this Act to receive or have credited such 
pay and allowances shall not be subject to collection from the allottee as over- 
payments when payment thereof has been occasioned by delay in receipt of 


168 THE JURIST 


evidence of death, and any allotment payments for periods subsequent to the 
termination, under this Act or otherwise, of entitlement to pay and allow- 
ances, the payment of which has been: occasioned by delay in receipt of evi- 
dence of death, shall not be subject to collection from the allottee or charged 
against the pay of the deceased person. The head of the department con- 
cerned, or such subordinate as he may designate, may waive the recovery of 
erroneous payments or overpayments of allotments to dependents when re- 
covery is deemed to be against equity and good conscience. In the settlement 
of the accounts of any disbursing officer credit shall be allowed for any 
erroneous payment or overpayment made by him in carrying out the pro- 
visions of this Act, except sections 13, 16, 17, and 18, in the absence of fraud 
or criminality on the part of the disbursing officer involved, and no recovery 
shall be made from any officer or employee authorizing any payment under 
such provisions in the absence of fraud or criminality on his part.” 

Sec. 6. That section 10 of such Act is amended to read as follows: 

“Sec. 10. The determination of the fact of dependency under the pro- 
visions of this Act, the determination of the fact of dependency for the pur- 
pose of payment of all six months’ death gratuities as authorized by law, and 
the determination of the fact of dependency under the provisions of any and 
all other laws providing for the payment of pay, allowances, or other emolu- 
ments to enlisted personnel in the Army, Navy, Marine Corps, and Coast 
Guard of the United States where such payments are contingent upon de- 
pendency, shall be made by the head of the department concerned, or by such 
subordinate as he may designate, and any such determination so made shall 
be final and conclusive.” 

Sec. 7. That such Act is amended by adding at the end thereof a new sec- 
tion to read as follows: 

“Sec. 19. This Act may be cited as the ‘ Missing Persons Act.’ ” 

Sec. 8. The foregoing amendments to such Act shall be effective in all re- 
spects as provided in section 15 of the Act of March 7, 1942 (56 Stat. 147), as 
amended (56 Stat. 1093; 50 App., U. S. C., Supp. IIT, 1015), and payments 
under the retroactive provisions of such amendments are authorized to be 
paid from appropriations currently available. 

Approved, July 1, 1944. 


Bonk Reviews 


A CATHOLIC UNIVERSITY PUBLICATION FOR THE JUBILEE 
OF THE COUNCIL OF TRENT * 


The history of the ecumenical councils calls for a commemora- 
tion, this year, of two centenaries of far-reaching importance. Seven 
hundred years ago, Pope Innocent IV celebrated the first General 
Council of Lyons, June 28 to July 17, 1245 (XIII Ecumenical Coun- 
- cil). Certain abuses in Church administration, some points of 
Canon Law to be settled, the plight of the Latin kingdom of Con- 
stantinople, the continuation of the Crusades, but above all the 
unending and ruthless struggle of Emperor Frederick II against the 
Papacy, had prompted its convocation. In the closing session, a 
sentence of excommunication and deposition from the imperial dig- 
nity was pronounced against Frederick, that highly gifted precursor 
of modern absolutism who had so tragically overreached himself. 
The power of the Pope as dominus dominantium, his exalted posi- 
tion of authority over the rulers of the Christian world, had never 
been before—and should never be again—so triumphantly asserted. 

Much different was the situation of the Church when, three hund- 
red years later, the Cardinal legates of Pope Paul III opened the 
Council of Trent (XIX Ecumenical) on December 13, 1545. There 
existed no longer one undivided Christian world guided by Christ’s 
Vicar; no longer was the Church faced by the rebellion of only one 
resourceful monarch. The Protestant heresies of the sixteenth cen- 
tury had achieved what previous calamities, even the Exile of Avi- 
gnon (1309-1377) and the Great Schism (1378-1417), had never 
brought about: the separation of entire nations from the Church. 
Moreover, the Spouse of Christ was grievously afflicted by many 
abuses which had spread at the end of the Middle Ages, hampering 
the government of the Church as well as the care of souls. Lax- 
ities in discipline which called for an urgent reform were rampant 
in the Roman Curia, the diocesan administration, the parochial life. 
“The Most Illustrious Cardinals need a Most Illustrious Reform ” 
—wrote the zealous Bishop of Braga, Bartolomea da Marles. 


* Reprinted with permission from The Catholic University Bulletin, (Sep- 


tember, 1945) p. 2. 
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But in the years before 1545, the opening of the council which 
was to restate the tenets of faith against Protestant distortion and 
denial, and to map out a vigorous program of reform, was delayed 
again and again by adverse political circumstances, such as the 
quarreling of the princes of Europe and the reluctance of Emperor 
Charles V to have dogmatic questions discussed, for fear of reper- 
cussions on the delicate situation of the Empire. Eventually, all 
obstacles were overcome and the Council could be opened at Trent. 
But the adversities were not ended. In Spring 1547, the outbreak 
of an epidemic in Trent caused the transfer of the Council to Bo-. 
logna, much against the Emperor’s wish. Continued political 
troubles of world-wide implication, the fears of the German bishops, 
the hostility of the Protestants—who once had loudly clamored 
for an ecumenical council but were now disappointed in its Cath- 
olicity—repeated differences between Emperor and Pope, all these 
circumstances worked against the much desired continuity of the 
Council. Prorogations were decreed time and again; twice the 
Council had to be suspended and reconvened after long intervals. 
Its task was actually completed in three convocations: under Paul 
III, from December 13, 1545, to September 13, 1549 (ten sessions) ; 
under Julius III, from May 1, 1551, to April 28, 1552 (six sessions) ; 
under Pius IV, from January 18, 1562, to December 4, 1563 (nine 
sessions). When Pius IV finally could confirm the dogmatic and 
disciplinary decrees on January 26, 1564, over eighteen years had 
passed since Cardinal Del Monte had invoked for the first time 
the guidance of the Holy Ghost over the assembled Fathers. 

The Catholic University of America has decided to commemo- 
rate the fourth centenary of the solemn opening session by the 
publication of a unique document dating from the first period of 
convocation and now by a good fortune preserved in America’s 
finest collection of manuscripts and rare books, the Pierpont Morgan 
Library of New York. It is also fitting that this document should 
be an autograph manuscript by one of the few men who lived to 
participate in the whole Council, in an official capacity, from the 
beginning to the end: Angelo Massarelli, the “ first, last, and sole ” 
Secretary of the Sacred Council. 


Born at San Severino, Italy, in 1510, doctor of Canon and Civil 
Law, Massarelli went to Trent as secretary to Cardinal Cervini, 
one of the papal legates. Although a layman, he was appointed 
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Secretary of the Council in spring, 1546. Among his numerous 
duties, the most important was the recording of all the official activi- 
ties of the Council, of the preliminary meetings and discussions of 
the various committees as well as the public sessions, and of docu- 
ments presented to, or sent out by the Council, ete. His exemplary 
services brought him, in 1550, the appointment as personal secretary 
to Pope Julius III. In the same year, he entered the clerical state 
by taking the tonsure but no orders. Paul IV in 1557 bestowed on 
Massarelli the extraordinary favor of electing him to the bishopric 
of Telese, permitting him to receive all holy orders and the episco- 
pal consecration within a few days. In 1561 the ailing prelate 
returned to Trent to act once more as secretary of the Council on 
its third convocation. In 1564 he was still able to supervise in 
Rome the printing of the official edition of the Council’s complete 
Canons and Decrees. He died in 1566. 

- The Morgan manuscript which the present writer is editing for 
The Catholic University Press represents one of the earliest, prob- 
ably the earliest, authenticated copy, as transcribed from the orig- 
inal records, of the Canons and Decrees which had been enacted at 
Trent in the first seven sessions (1545-1547). Massarelli executed 
this copy in his neat hand during the winter of 1547-48 at Bologna, 
upon the request of Antoine Filhol, Archbishop of Aix-en-Provence 
and leader of the French episcopate in the first period of convoca- 
tion, who wished to present an authentic text to his sovereign, King 
Henry II of France. The printed editions of the early sessions 
that had appeared until then were all unreliable, full of mistakes 
and arbitrary textual changes. The special destination of our 
transcript explains why Massarelli himself performed the task 
instead of employing a copyist or one of the official notaries at his 
disposal. Moreover, he not only vouched for the correctness of the 
copy by placing his signature severally beneath the text of each 
session, but also took care that the authenticity was attested, 
with the greatest possible formality, on a separate sheet signed by 
two of the Cardinal legates, Del Monte and Cervini, and attached 
to the copy by string and seal. The manuscript then was elegantly 
bound, showing on the cover the royal lily of France. On the first 
blank page, a letter of dedication to the King by Archbishop Filhol 


was added. 
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The Catholic University edition will consist of fifty-two plates 
reproducing the entire Morgan manuscript, with the text in modern 
print appearing on the opposite pages. The printed text will be 
accompanied by critical footnotes recording the occasional diver- 
gencies between Massarelli’s transcript and the contemporary offi- 
cial texts, to wit, the original records of the sessions (as published 
by the Goerres Society in volumes IV and V of its great edition 
Concilium Tridentinum); the Bologna edition of the Canons and 
Decrees sessions I-X, published in 1549 under Massarelli’s super- 
vision; and the Roman edition of 1564 from which all later editions 
up to date are derived, and of which two revised copies, with hand- 
written corrections by Massarelli and his aides, are available in this 
country. A number of other, less reliable sixteenth-century editions 
will also be discussed. 

This edition has been made possible by the generous permission 
of the administration of the Morgan Library to reproduce the pre- 
cious manuscript, and also by the co-operative spirit of the respec- 
tive directions of the Vatican Library, the Vatican Archives, the 
Bibliothéque Nationale in Paris, and the Libraries of various uni- 
versities and learned institutions in this country—all of which have 
put at our disposal, partly through inter-library loan, partly through 
the release of microfilm copies, the rare books and documents needed 
for the critical study of the edited text. It is hoped that the volume 
may constitute a worthy contribution to the fourth centenary com- 
memoration of one of the most venerable and momentous events in 
the history of the Church. 

STEPHAN KuTTNER 


Chronicle 


GENERAL 


More than one hundred members of the American Hierarchy gave a rising 
vote of thanks to Most Rev. Edward Mooney, D.D., Archbishop of Detroit, 
and Most Rev. John T. MeNicholas, O.P., 8.T.M., Archbishop of Cincinnati, at 
the annual general meeting held at The Catholic University of America 
November 13-November 16, for their service of five consecutive years on the 
Administrative Board of the National Catholic Welfare Conference, a term 
which made them ineligible for re-election. They are succeeded by Most 
Rev. Richard J. Cushing, D.D., Archbishop of Boston, and Most Rev. John 
M. Gannon, D.D., Bishop of Erie. 

The officers of the Administrative Board were named as follows: Most 
Rev. Samuel A. Stritch, D.D., Archbishop of Chicago, Chairman; Most Rev. 
John G. Murray, D.D., Archbishop of St. Paul, Vice Chairman and Episcopal 
Chairman of the Press Department; Most Rey. Francis J. Spellman, D.D., 
Archbishop of New York, Secretary; Most Rev. John Mark Gannon, D.D., 
Bishop of Erie, Treasurer; Most Rev. John J. Mitty, D.D., Archbishop of 
San Francisco, Episcopal Chairman of the Department of Catholic Action 
Study; Most Rev. Joseph F. Rummel, D.D. Archbishop of New Orleans, 
Episcopal Chairman of the Legal Department; Most Rev. Richard J. Cushing, 
D.D., Archbishop of Boston, Episcopal Chairman of the Youth Department; 
Most Rev. James H. Ryan, D.D., Archbishop of Omaha, Episcopal Chairman 
of the Education Department; Most Rev. John F. Noll, D.D., Bishop of Fort 
Wayne, Episcopal Chairman of the Department of Lay Organizations; Most 
Rey. Karl J. Alter, D.D., Bishop of Toledo, Episcopal Chairman of the Social 
Action Department. 

The following members were re-elected to the American Board of Catholic 
Missions: Most Rev. Samuel A. Stritch, D.D., Archbishop of Chicago; Most 
Rev. John A. Floersh, D.D., Archbishop of Louisville; Most Rev. Joseph 
FE. Ritter, D.D., Archbishop of Indianapolis; Most Rev. Moses E. Kiley, 
D.D., Archbishop of Milwaukee; Most Rev. John F. Noll, D.D., Bishop of 
Fort Wayne; Most Rev. John J. Swint, D.D., Bishop of Wheeling; Most 
Rev. James E. Kearney, D.D., Bishop of Rochester; and Most Rev. William 
F. Murphy, D.D., Bishop of Saginaw. 

Most Rev. John J. Mitty, D.D., Archbishop of San Francisco, was elected 
to the Committee on the Propagation of the Faith, from which Most Rev. 
Charles F. Buddy, D.D., Bishop of San Diego, retired. Other members of 
this Committee are: Most Rev. Francis J. Spellman, D.D., Archbishop of 
New York; Most Rev. Richard J. Cushing, D.D., Archbishop of Boston; 
Most Rev. Joseph F. Rummel, D.D., Archbishop of New Orleans; and Most 
Rev. John G. Murray, D.D., Archbishop of St. Paul. 
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Most Rev. Matthew F. Brady, D.D., Bishop of Manchester, was elected 
to the Committee on the Confraternity of Christian Doctrine, from which 
Most Rev. John T. MeNicholas, O.P., 8.T.M., Archbishop of Cincinnati, re- 
tired. Other members of this Committee are Most Rev. Edwin V. O’Hara, 
D.D., Bishop of Kansas City; Most Rev. James E. Kearney, D.D., Bishop 
of Rochester; Most Rev. Christian H. Winkelmann, D.D., Bishop of Wichita; 
and Most Rev. Gerald P. O’Hara, D.D., Bishop of Savannah-Atlanta. 

Most Rev. John G. Bennett, D.D., Bishop of La Fayette, was elected to 
the Committee on the National Organization for Decent Literature, succeed- 
ing Most Rev. Bernard J. Sheil, D.D., Auxiliary Bishop of Chicago. Other 
members of this Committee are: Most Rev. John F. Noll, D.D., Bishop of 
Fort Wayne, Chairman; Most Rev. Urban J. Vehr, D.D., Archbishop of 
Denver; Most Rev. Joseph E. Ritter, D.D., Archbishop of Indianapolis; Most 
Rev. Karl J. Alter, D.D., Bishop of Toledo; and Most Rev. Edward F. 
Hoban, D.D., Bishop of Cleveland. 

Most Rev. John G. Murray, D.D., Archbishop of St. Paul, was elected to 
the Pontifical Committee for the North American College, succeeding Most 
Rev. Samuel A. Stritch, D.D., Archbishop of Chicago. Other members of 
this Committee are: Most Rev. Michael J. Curley, D.D., Archbishop of 
Baltimore and of Washington; Most Rev. Francis J. Spellman, D.D., Arch- 
bishop of New York; Most Rev. Richard J. Cushing, D.D., Archbishop of 
Boston; Most Rev. Edward Mooney, D.D., Archbishop of Detroit; Most 
Rev. John J. Cantwell, D.D., Archbishop of Los Angeles; and Most Rey. 
Ralph L. Hayes, D.D., Bishop of Davenport. 

Most Rev. John J. Mitty, D.D., Archbishop of San Francisco, was appointed 
a Committee of One to draft a resolution expressing the commendation of 
the Hierarchy for the sacrifices of the United States Army Chaplains. 

Most Rev. William A. Scully, D.D., Coadjutor Bishop of Albany, was 
elected a member of the Committee on Motion Pictures, succeeding Most 
Rev. John F. Noll, D.D., Bishop of Fort Wayne, who resigned after having 
served on the Committee since its formation in 1933. Most Rey. Francis P. 
Keough, D.D., Bishop of Providence, was re-elected Chairman. Other mem- 
bers of the Committee are: Most Rev. John J. Cantwell, D.D., Archbishop 
of Los Angeles; Most Rev. Bryan J. McEntegart, D.D., Bishop of Ogdens- 
burg; Most Rev. Joseph H. Albers, D.D., Bishop of Lansing. 

Authorization was given to the appointment of an agency to carry on his- 
torical research in preparation of the cause of canonization of 115 American 
martyrs. 

A resolution was adopted expressing sympathy with the sufferings of the 
people of the Philippine Islands, promising support. 

Rt. Rev. Howard J. Carroll, D.D., was named General Secretary of the 
National Catholic Welfare Conference; Rev. Paul F. Tanner was named 
Assistant General Secretary. 

The Education Department reported that cooperation with the Treasury 
Department in promoting war bond and stamp sales in Catholie schools 
showed during the preceding school year more than 65 million dollars in 
sales in 92 dioceses. An increase of 3.8 per cent in enrollment in three years 
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was reported in elementary schools; practically no increase in secondary 
school enrollment; and 15.5 per cent decrease in Catholic university and 
college enrollment. The Teachers’ Registration Section of the Department 
registered 145 positions and filled 19 vacancies during the year. 

The Department of Lay Organizations reported that 99 stations are broad- 
casting the Catholic Hour, in connection with which 1,967,834 pamphlets have 
been distributed dating from its inception; the Hour of Faith radio program 
has distributed 122,000 copies of separate talks and 14,900 pamphlets. 

The Bureau of Immigration handled 73,892 cases during the year, affecting 
78,300 persons. 

The Business Office distributed 1,003,378 publications, four times as many 
as in the previous report. 

The Legion of Decency reported that it had classified 275 feature pictures: 
143 unobjectionable for general patronage; 189 unobjectionable for adults; 
and 43 objectionable in part. 


* * * * * 


Most Rev. Samuel A. Stritch, D.D., Archbishop of Chicago and Chancellor 
of the Catholic Church Extension Society, presided over the 40th annual 
meeting on November 19 at Chicago. Most Rev. William D. O’Brien, D.D., 
Auxiliary Bishop of Chicago and President of the Society for the past twenty- 
one years, reported that during the past year more than a million dollars was 
paid out in the construction and repair of nearly 100 chapels; in assisting in 
the education of candidates for the priesthood; in making offerings to 138 
pastors in poor missions; in distributing nearly 200,000 Mass intentions; and 
in supplying furnishings for the church and the altar. 

EE aR. Cha 


Dr. Leo Kubowitzki, general secretary of the World Jewish Congress, was 
received in audience by our Holy Father, to whom he expressed gratitude 
for the assistance given by the Vatican to persecuted Jews during the war. 

Ecce See aa ee 


The Most Rev. Apostolic Delegate pontificated at the 36th annual Pan- 
American Mass in St. Patrick’s Church on Thanksgiving Day, November 22. 
Most Rev. Michael J. Ready, D.D., Bishop of Columbus, preached the 
sermon. 

ae dea TG 

On September 26, the Most Reverend Apostolic Delegate offered a solemn 
Pontifical Mass of Thanksgiving in St. Peter’s Cathedral, Scranton, marking 
the centenary of the founding of the Sisters, Servants of the Immaculate 
Heart of Mary. The sermon was delivered by Rt. Rev. Msgr. Edward B. 
Jordan, Vice Rector of The Catholic University of America. 

Ree aR a oe 

His Eminence, Cardinal Rodrigue Villeneuve, Archbishop of Quebec, was 
the Papal Legate at the Inter-American Marian Congress held in Mexico 
City October 6-October 12. 
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Most Rev. Robert E. Lucey, D.D., Archbishop of San Antonio, delivered 
in Mexico City the sermon at the Pontifical Mass which marked the United 
States Day during the golden jubilee observance of the Solemn Pontifical 
Coronation of the Image of Our Lady of Guadalupe. 

Pie ee ae ee ee 


Most Rev. James E. Kearney, D.D., Bishop of Rochester, celebrated a 
Pontifical Mass of Thanksgiving on October 10 at the United States Naval 
Academy, Annapolis, in the program marking the first centenary of the 
Academy’s founding. 

eS EES 

Most Rev. Richard J. Cushing, D. D., Archbishop of Boston, celebrated the 
“Red” Mass in the Church of the Immaculate Conception, Boston, at which 
1500 jurists were present, including Governor Maurice Tobin, Senators David 
I. Walsh and Leverett Saltonstall, Chief Justice Fred T. Field, of the Supreme 
Court of Massachusetts, Chief Justice Edmund W. Flynn, of the Supreme 
Court of Rhode Island, and Mayor John E. Kerrigan, of Boston. 

ee ee ee 


Most Rev. Edwin V. O’Hara, D.D., Bishop of Kansas City, celebrated a 
Pontifical Mass of Thanksgiving on October 12 to commemorate the fortieth 
anniversary of his ordination and the fifteenth of his consecration. The date 
fell within the four-day Catechetical Conference of the Confraternity of 
Christian Doctrine held at Kansas City October 10-October 14. 


* * * * * 


Piux X Day was observed on October 14 in seven dioceses of the United 
States in union with the officials of the Confraternity of Christian Doctrine 
meeting at Kansas City. The Pontifical Mass in Kansas City was celebrated 
by Most Rev. C. H. Le Blond, D.D., Bishop of St. Joseph; the sermon was 
given by Most Rev. Edwin V. O’Hara, D.D., Bishop of Kansas City, who 
placed on the altar before the Mass a symposium on the life and work of the 
Pope, the symposium being a feature of the crusade of prayer for the beati- 
fication of the Pope projected by the Episcopal Committee of the Confra- 
ternity in November 1944. 

Ke Ska Re dks ok 

On October 17, Most Rev. George L. Leech, D.D., Bishop of Harrisburg, 

observed the tenth anniversary of his consecration. 


MS ee eh 


September 28-October 1 were the dates of the 31st meeting of the National 
Conference of Catholic Charities, held in St. Louis, coinciding with the cen- 
tennial celebration of the founding of the first council of the Society of St. 
Vincent de Paul in the United States. 

Rt. Rev. J. Jerome Reddy, Director of Catholic Charities of the Diocese 
of Brooklyn, was elected President of the National Conference, and Rt. Rev. 
John O’Grady was re-elected Secretary. Messages of congratulation came 
to the Society of St. Vincent dePaul from our Holy Father and from Presi- 
dent Truman. 
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7 
a Catholic Liturgy in Peace and Reconstruction” was the theme of the 
Liturgical Week observed in New Orleans December 11-December 13. 
aL ke ae 


Most Rev. W. A. Griffin, D. D., Bishop of Trenton, was elected President 
of the National Catholic Rural Life Conference at the final session of the 
23rd annual meeting of the Diocesan Directors of the Conference. 

eR RS i 


On November 26, the first meeting of the Council for the Spanish Speaking, 
organized in connection with the work of the Bishops’ Committee for the 
Spanish Speaking, was held in San Antonio. 

Pp ey ee ye 


Representatives of sixteen countries will participate in the Inter-American 
Catholic Seminar of Social Studies which will be held in Havana January 2- 
January 4 under the auspices of Junta Nacional de Accion Catolica Cubana 
and the Social Action Department of the National Catholic Welfare Con- 


ference. 
Bay. te te, See See 3 


West Baden College, West Baden Springs, Indiana, has been raised to the 
status of a Pontifical Institute by a decree of the Sacred Congregation of 
Seminaries and Universities, with authorization to confer the Licentiate and 


Doctoral degrees in philosopy and theology. 
aE KS kL Le 


The Sisters of St. Joseph, of the St. Louis Mother House, celebrated in 
November the centenary of their foundation in the Archdiocese. 
SAR i Heme § 


The hundredth anniversary of the birth of Edward Douglass White, former 
Chief Justice of the Supreme Court of the United States, was observed on 
November 26 with a Pontifical Mass celebrated by Most Rev. Joseph F. 
Rummel, D.D., Archbishop of New Orleans, at Thibodaux, near the birth- 


place of the Chief Justice. 
ee FP ES 


Most Rev. Francis J. Spellman, D.D., Archbishop of New York, praised 
the patriotism of Alfred E. Smith at a dinner held in New York on the first 
anniversary of the latter’s death. At the dinner, a nation-wide campaign was 
inaugurated for the collection of $3,000,000 to finance an Alfred E. Smith 
memorial wing at St. Vincent’s Hospital, New York City. 

yey ae ee 


Rev. Mark Moeslein, C.P., at the age of 91, has observed the 75th anni- 
versary of his religious profession. 
eo at ae ee 

Most Rev. James Dey, Bishop Ordinary to the British forces, has resigned 


his position as Vicar Delegate to the United States forces in Great Britain. 
x ok ok ok OF 


On November 2, Most Rev. Joseph S. Schrembs, D.D., Archbishop (ad 
personam) since his golden jubilee in 1939 and Ordinary of Cleveland, died 
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at the age of 79, in the thirty-fourth year of his episcopate. The funeral Mass 
was celebrated by Most Rev. Edward F. Hoban, D.D., now Bishop of Cleve- 
land: The sermon was preached by Most Rev. John T. MeNicholas, CPs 
S.T.M., Archbishop of Cincinnati. 

K€ ee ake OF 

Most Rev. Joseph G. Pinten, D.D., Titular Bishop of Sela since his retire- 
ment from the See of Grand Rapids in 1940, died on November 6 at the age 
of 78. He was buried from St. Peter’s Cathedral, Marquette. The funeral 
Mass was celebrated by Most Rev. William P. O’Connor, D.D., Bishop of 
Superior; and the sermon was preached by Most Rev. Francis J. Haas, D.D., 
Bishop of Grand Rapids. 

oe a tes 

On October 13, Cardinal Joseph MacRory, Archbishop of Armagh and 
Primate of all Ireland, died at the age of 84, in the fiftieth year of his priest- 
hood, the thirtieth of his episcopate, and the sixteenth of his membership 
in the College of Cardinals. 

* * * * * 

On October 2 Most Rev. Timothy John Crowley, C.S.C., D.D., fifth Bishop 
of Dacca, India, died at the age of 65, in the fortieth year of his priesthood 
and the nineteenth of his episcopate. 

eae Se Oe ese 

Most Rev. Romualda Hayes, DD., Bishop of Rockhampton, Australia, died 

at the age of 53. 
eS ES Ge te 

Rt. Rev. Msgr. Cyrille Gagnon, Rector of Laval University, Vicar General 
of the Archdiocese of Quebec, and Superior General of the Quebec Grand 
Seminary, died at the age of 65. 

eee Se eee Ee eS 

Rt. Rev. Thomas S. Duggan, Vicar General of the Diocese of Hartford, 
Domestic Prelate since 1914 and Protonotary Apostolic since 1935, died on 
November 2 at the age of 85. 

rae SO Fa eS 

Rt. Rev. Msgr. John J. Bonner, D.D., Superintendent of Schools of the 
Archdiocese of Philadelphia, was buried from SS. Peter and Paul’s Cathedral, 
Philadelphia, on December 1. The Pontifical Requiem Mass was celebrated 
by Most Rev. Hugh L. Lamb, D.D., Auxiliary Bishop of Philadelphia. 

29 Se eas as 

Rt. Rev. Msgr. John Joseph Fallon, President of Le Clere College for 
women and Superintendent of Schools of the Diocese of Belleville, died on 
November 9 at the age of 48. 

a a eee ee: 

The sesquicentennial of the founding of the first free school west of the 
Alleghenies in response to President Washington’s appeal, was observed on 
October 7 in the Old Cathedral Cemetery at Vincennes, Indiana, to honor 
its founder, Rev. Francis Rivet, appointed pastor of the Cathedral in 1795. 

ee ee at eee 


50 years ago Louis Pasteur died. 
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50 years ago McMahon Hall at The Catholic University of America was 
dedicated by Cardinal Gibbons. 


SHE) eK net aa kc) ak 


50 years ago Rev. John P. Chidwick, Navy Chaplain, celebrated first Mass 
on the newly completed battleship Maine. 
So ee Re 
50 years ago Utah, forty-fifth State, admitted to the Union. 
eA SS ERE RO 
40 years ago Bishop William H. O’Connell, of Portland (later Cardinal) 


went to Japan as envoy of the Vatican, the first American prelate to be 
entrusted with such a mission. 


* * * * * 


DIGNITIES 


Of the thirty-two Cardinals named by our Holy Father on December 23, 
bringing the number of members of the Sacred College to its normal quota, 
the following are members of the Hierarchy in the United States: Most Rev. 
Francis J. Spellman, D.D., Archbishop of New York; Most Rev. Samuel A. 
Stritch, D.D., Archbishop of Chicago; Most Rev. Edward Mooney, D.D., 
Archbishop of Detroit; and Most Rey. John J. Glennon, D.D., Archbishop 
of St. Louis. 

* ek OK OK * 

Most Rev. Leone Giovanni Battista Nigris, Titular Archbishop of Filippi, 
has been named Secretary General of the Sacred Congregation for the Propa- 
gation of the Faith. 

$42 ks ek ee x 

Most Rev. Joseph P. Hurley, D.D., Bishop of St. Augustine, has been named 
Papal Regent of the Nunciature in Yugoslavia. 

ae ee 


Most Rev. Martin Lucas, D.D., Titular Archbishop of Aduli, has been 
appointed Apostolic Delegate to South Africa. 
x ok *k ok * 


Most Rev. Ernesto Ruffini, former Secretary of the Sacred Congregation of 
Seminaries and Universities, has been appointed Archbishop of Palermo, suc- 
ceeding Cardinal Lavitrano, Prefect of the Sacred Congregation of the Affairs 


of Religious. He was among those named Cardinals on December 23. 
edhe ie ee) Oe 


On October 10 Most Rev. James H. Ryan, D.D., was installed in St. 
Cecilia’s Cathedral, Omaha, as the first Archbishop of the Province by the 
Most Rev. Apostolic Delegate. 
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On October 2 Most Rev. John P. Treacy, D.D., Bishop of Metelis and 
Coadjutor Bishop of La Crosse, was consecrated in the Cathedral of St. John 
the Evangelist, Cleveland, by the Most’ Rev. Apostolic Delegate. The sermon 
was preached by Most Rev. John T. McNicholas, O.P., $.T.M., Archbishop of 
Cincinnati. The co-consecrators were Most Rev. Edward F. Hoban, D.D., 
Bishop of Cleveland, and Most Rev. William D. O’Brien, DD., Auxliary 
Bishop of Chicago. Installation took place in St. Joseph’s Cathedral, La 
Crosse, on November 7, Most Rev. Moses E. Kiley, D.D., Archbishop of Mil- 
waukee, officiating and preaching the sermon. 


* * * * * 


Most Rev. William R. Arnold, D.D., was consecrated on October 11 at St. 
Patrick’s Cathedral, New York City, as Titular Bishop of Phocaea and Dele- 
gate of the Military Ordinariate. The consecrating prelate was Most Rev. 
Francis J. Spellman, D.D., Archbishop of New York. The co-consecrators 
were Most Rev. John F. Noll, D.D., Bishop of Fort Wayne, and Most Rev. 
John F. O’Hara, C.S.C., D.D., Bishop of Buffalo. The sermon was preached 
by Most Rev. Richael J. Ready, D.D., Bishop of Columbus. The new Bishop 
had served 32 years in the United States Army and had attained the rank of 
Major General. 

Rk Ce Me 

Most Rev. William A. Scully, D.D., was consecrated Titular Bishop of 
Pharsalus and Coadjutor Bishop of the Diocese of Albany, on October 24, in 
St. Patrick’s Cathedral, New York City, by Most Rev. Edmund F. Gibbons, 
D.D., Bishop of Albany. Most Rev. Francis J. Spellman, D.D., Archbishop of 
New York, presided. The co-consecrators were Most Rev. Thomas E. Molloy, 
D.D., Bishop of Brooklyn, and Most Rev. Bryan J. McEntegart, D.D., Bishop 
of Ogdensburg. The sermon was delivered by Most Rev. J. Francis A. Me- 
Intyre, D.D., Auxiliary Bishop of New York. 


* * * * * 


On December 12 Most Rev. Lawrence J. Shehan, D.D., Titular Bishop of 
Lydda and Auxiliary of the Archdiocese of Baltimore and Washington, was 
consecrated in St. Patrick’s Church, Washington, D. C., by the Most Rev. 
Apostolic Delegate. The co-consecrators were Most Rey. Peter L. Ireton, 
D.D., Bishop of Richmond, and Most Rev. Edward M. McNamara, D.D., 
Auxiliary of the Archdiocese of Baltimore and Washington. Rt. Rev. John 
K. Cartwright, D.D., preached the sermon. 


* * * * * 


Most Rev. Joseph D. Halsall, D.D., was consecrated Auxiliary Bishop of 
Liverpool, England, in the pro-Cathedral of St. Nicholas by Most Rev. Rich- 
ard Downey, D.D., Archbishop of Liverpool. 


* Ok Ok Ok 
Rt. Rev. Msgr. J. Gerald Kealy, of the Archdiocese of Chicago, has been 


named Rector of the North American College, Rome, where he made his 
studies for the priesthood. 
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Rev. John C. Ford, SJ., professor of moral theology at Weston College, 
Weston, Massachusetts, has been assigned by the Vicar General of the Society 
of Jesus, to hold the chair of moral theology at the Pontifical Gregorian Uni- 
versity in Rome. 

ee ee ee 

Rev. Raymond A. McGowan has been named Director of the Department 
of Social Action of the National Catholic Welfare Conference, to succeed the 
late Rt. Rev. Msgr. John A. Ryan, D.D. 

kok Rk ek. Ce 

Rt. Rev. Msgr. Edward A. Gilbert has been named Vicar General of the 

Diocese of Steubenville. 
ee ee 


Rev. Robert J. White, J.C.D., recently promoted to the rank of Commo- 
dore in the Navy Chaplains’ Corps, has resumed his post as Dean of the 
School of Law of The Catholic University of America. 

flee gh yk) ae 


Rev. Edward M. Reilly, J.C.D., has been named Superintendent of Schools 
of the Archdiocese of Philadelphia. 
* * K OK 


The following have been made Domestic Prelates: Rt. Rev. Msgr. Howard 
J. Carroll, D.D., General Secretary of the National Catholic Welfare Confer- 
ence; Diocese of Columbus: Rt. Rev. Mser. Paul J. Glenn, S.T.D., Ph.D., 
Rector of the Seminary of St. Charles Borromeo; Archdiocese of Cincinnati: 
Rt. Rev. Msgrs. Clarence G. Issenmann, Chancellor; Edward A. Freking, 
National Secretary of the Catholic Students’ Mission Crusade; Matthias F. 
Heyker; John F. Cogan; Herman J. Leising; and James L. Collins. 

The following have been made Papal Chamberlains: Archdiocese of Cin- 
cinnati: Very Rev. Msgrs. Raymond F. Stoll, August J. Kramer, William J. 
Gauche, and Joseph Schneider. 

i a ee ee 

A commemorative postage stamp honoring the late Alfred E. Smith was 
placed on sale at New York on November 26. The stamp is a three-cent one. 

oe ee ee 

Col. Charles Poletti, former Lieutenant and short-term Governor of New 
York, at his departure on the completion of his mission as Allied Commis- 
sioner of the Rome area received from the hands of our Holy Father the 
decoration of Commander of the Order of St. Gregory. He also received the 
decoration of the Legion of Merit in an Army ceremony. 

ee ee Tae 

General Dwight Eisenhower received from the University of Louvain the. 

honorary degree of Doctor de la Faculte des Sciences. 
ek ok ok x 

General Jonathan M. Wainwright received the degree of Doctor of Laws 
from Seton Hall College, Orange, N. J., from the hands of Most Rev. Thomas 
J. Walsh, D.D., Archbishop of Newark. 
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Sir Alexander Fleming, British discoverer of penicillin, received from the 
hands of our Holy Father this year’s Pontifical medal. 
en GES NTE OF 
Judge John E. Swift, of Boston, was elected Supreme Knight of the Knights 
of Columbus at the 63rd annual meeting of the Supreme Council in Montreal, 
succeeding Francis P. Matthews of Omaha, Nebraska. 
ik Wat Sy eee 


Frederick V. Murphy, head of the Department of Architecture at The Cath- 
olic University of America, has been appointed a member of the National 


Commission of Fine Arts. 
kOe K OK OR 


On November 28, the first recipients of the annual Monsignor John A. 
Ryan Award, to be conferred on Catholic laymen or clergymen who have 
made outstanding contributions to the furtherance of human rights and inter- 
racial amity, had the award bestowed on them. They were Most Rev. Bern- 
ard Sheil, D.D., Auxiliary Bishop of Chicago, and Philip Murray, President 
of the Congress of Industrial Organizations. 

WES eee te 


Paul D. Williams, of Richmond, Virginia, Vice President of the National 
Council of Catholic Men, and Richmond Barthe, of New York, Catholic negro 
sculptor, received the 1945 James J. Hoey Awards for Interracial Justice 
on October 28 at the Carroll Club, New York. 

4 Se 

John A. Coleman, K.S.G., Chairman of the New York Stock Exchange, 
and Executive Chairman of the Special Gifts Committee of the New York 
Catholic Charities Appeals, has received the 1945 Social Action Medal, con- 
ferred annually by St. Bonaventure’s College. 


THE CANON LAW SOCIETY OF AMERICA 


On November 11, 1945, The Canon Law Society of America convened for 
its seventh annual meeting. Members in attendance assembled at 3:15 P.M. 
in the Keystone Room of the Hotel Pennsylvania, New York City. About 
100 of the Society’s membership were present. All the officers of the Society 
were in attendance: the Very Rev. Eric F. MacKenzie, 8.T.L., J.C.D., of 
Boston, President; the Very Rev. James A. Hughes, J.C.D., of Newark, Vice- 
President; the Rev. Timothy J. Champoux, J. C. D., of Springfield, Mass., 
General Secretary; the Rev. John Leo Dolan, J.C.D., of New York City, Re- 
cording Secretary; the Rev. Clement V. Bastnagel, S.T.L., J.U.D., of the 
Catholic University of America, Treasurer. After the close of the meeting at 
6:30 P. M., a sizeable number of the members took part in the dinner- 
meeting of the Victory Reunion of the Alumni and Friends of The Catholic 
University of America in the Hotel Pennsylvania at 7:30 P. M. 


Business Meretina 


The Very Rev. Eric F. MacKenzie, as President of the Society, opened the 
meeting with prayer. His first action was to commend to the prayerful re- 
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membrance of the assembled group the names of the following members 
deceased during the past year: The Rt. Rev. John I. Barrett, of Baltimore, 
Md.; the Rev. Boniface Hennig, O.M.Conv., of Rensselaer, N. Y.; the Rev. 
Anscar Parsons, O.F.M.Cap., of Marathon, Wis. The President then called on 
the Recording Secretary to read the minutes of the previous meeting, held 
on November 19, 1944. The Rev. John Leo Dolan thereupon read the Secre- 
tary’s account of the proceedings of that meeting, as written by the Rev. 
Francis E. Moriarty, C.Ss.R., J.C.D., at that time the Recording Secretary. 
The minutes were adopted without change or amendment. Then followed the 
President’s report. 


ReEpPorT OF THE PRESIDENT 


The President reported in general about the Society’s activity during the 
past year in the various sections of the country, and in particular about the 
Regional Meeting which was held in Boston on May 24, 1945, with the Presi- 
dent presiding as Chairman. He referred to the deep satisfaction of the Arch- 
bishop of Boston with the proceedings of that meeting, and indicated the 
Archbishop’s warm welcome for similar meetings at Boston in the future. The 
hope was held out, in the kindly invitation of the Archbishop, for the mem- 
bers of the Society to convene in Boston for an extended meeting at the 
Seminary “at the expense of the house.” 


REPORT OF THE TREASURER 


The Rev. Clement V. Bastnagel presented the Treasurer’s report. During 
the year from November 19, 1944, to November 11, 1945, the Society had 
received from membership subscriptions ($2,477.60), from subscriptions to 
Tue Jurist ($73.00) and through interest collected ($48.16), a total of 
$2,598.76. Total expenditures during the year had amounted to $2,012.77. 
Thus there remained to the Society a favorable balance of $585.99. But on 
November 19, 1944, the Society held deposited on interest ($2,033.58) and re- 
served in its checking account ($625.85), a total of $2,659.43. This total, 
together with the favorable balance accruing during the year, made the 
Society’s present balance to be $3,245.42. Of this amount a sum of $2,017.66 
was bearing interest, and a sum of $1,227.76, as the remainder, was carried in 
the Society’s current checking account. 

While the Society in the past year had acquired 13 separate dissertations to 
the number of about 4,500 copies for distribution to the Society’s membership, 
it looked forward to the acquisition of 22 separate dissertations (9 titles from 
the 1944 set and 13 titles from the 1945 set) to the number of about 7,500 
copies for eventual distribution to the members of the Society. From 1941- 
1945 the Society had distributed 80 separate dissertations in over 19,000 copies 
to its membership. 

During the year 1944-1945 the membership fee of $2.00 entitled every mem- 
ber to select 4 copies of dissertations, and additional copies were sold at a 
similar rate of 50 cents a copy. In view of the fact that with its current 
assets of $3,245.42 the Society had to meet the cost of still purchasing about 
7,500 copies of dissertations and of mailing them to the subscribers, the Treas- 
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urer proposed a plan whereby for the future a proportionate amount of the 
membership fee would be left available for the need of meeting whatever 
added expense would be incurred in the hiring of help for the mailing of the 
dissertations. He proposed that, while the price of 50 cents a copy could 
stand for the future as in the past, a slight restriction could be attached rela- 
tive to the benefit accruing to the payment of the membership fee. 

In place of allowing a member, when he simply paid the $2.00 fee, to select 
as many as 4 copies of dissertations, his selective option could be restricted to 
2 copies. Thus, in equivalent effect, the Society would net a gain of a dollar 
from each of its members, and this gain could be utilized in payment of the 
help which will be needed in the mailing of the constantly growing number 
of dissertations ordered by the Society’s expanding membership. 

The plan as proposed found ready acceptance with the attending members. 
A motion correspondingly formulated, and properly seconded, was then sub- 
mitted to a vote. The motion was adopted without a dissenting voice. Thus 
the Society’s current ruling is as follows: The paid membership fee of $2.00 
entitles the paying member to select 2 titles, or 2 copies of the same title, 
from the list of dissertations which annually is approved for publication. 
The price for additional titles or numbers remains at 50 cents a copy for the 
future as in the past. 

The Treasurer reported, finally, that the number of paid-up subscribers in 
the Society’s membership was about 350, and that of this number between 
30 and 40 subscriptions came from members resident in Canada. 


New BusINess 


The Chair called upon Dr. Willibald Plochl, of the Faculty of Canon Law 
at The Catholic University of America, to discuss his recommendation that 
through The Canon Law Society support be enlisted for the alleviation of the 
urgent needs of the Catholic University at Nijmegen, Holland, in re-establish- 
ing its Canon Law Institute. Dr. Pléchl pointed to the feasibility with which 
this work could be underwritten in the name of The Canon Law Society, 
inasmuch as The Catholic University of America at Washington, D. C., was 
known to be ready to provide all necessary room and facilities for the col- 
lecting and the ultimate dispatching of the donated books to their destina- 
tion. It was felt by Dr. Plochl that the Society could canvass not only its 
own membership for the contribution of books and canonical periodicals, but 
also the diocesan chanceries and seminaries, and likewise the seminaries of 
religious communities throughout the country. A sizeable collection of ecan- 
onical literature could thus be made available for the Catholic University 
at Nijmegen, which suffered so severely not only through the almost complete 
destruction of its own library, but also through the fact that even the private 
libraries of the Faculty members were in large measure either lost or destroyed. 
Upon extended discussion the following formal motion was submitted: That 
the President of The Canon Law Society be authorized to send out to the 
members of the Society and to the chanceries and seminaries in this country 
an appeal in which help is solicited for the Canon Law Institute of the Catho- 
lic University at Nijmegen, Holland, both through the remittance of funds 
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and especially through the donation of canonical books and periodicals. This 
motion, duly seconded, received full support in the vote of the members. 


Parer READ AT THE MEETING 


Upon the conclusion of the business meeting the President introduced to 
the assembly the Rev. James P. Kelly, J.C.D., of New York City, whose 
paper dealt with the highly important topic of “ Separation and Civil 
Divorce.” In a lengthy paper, but one in the listening to which there never 
was any lag of attention and interest, the speaker outlined in complete detail 
what attitudes must be adopted as imperative, and what measures are indi- 
cated as discretional, on the side of ecclesiastical authorities in their handling 
of marriage cases relative to the question of separation or also of civil 
divorce. He also furnished a closely reasoned formulation of applicable rules 
for Catholic judges and attorneys when operating in the civil courts. Finally, 
he held out suggestions of what may feasibly be accomplished on the side of 
the Church for the amelioration of conditions in its unavoidable contacts with 
the civil courts. 

A discussion followed the reading of the paper. This discussion served the 
useful purpose of a further clarification of some of the points which in the 
course of the paper necessarily had to be treated very fundamentally and in 
broad outline only. The paper delivered by Father Kelly will appear in 
future numbers of THe Jurist. 


Exection or New OFFICERS 


In accordance with its constitutional directives the Society designated its 
candidates for the various offices through a nominating committee composed 
of the Society’s incumbent officers. The balloting revealed the following 
candidates as elected: The Rt. Rev. Walter J. Furlong, S.T.D., Dean, St. 
Clement’s Hall, St. John’s Seminary, Boston, as President; the Rev. John L. 
Hammill, J.C.D., Chancellor of the Diocese of Ogdensburg, as Vice-President; 
the Rev. Francis B. Donnelly, S.T.L., J.C.D., Immaculate Conception Semin- 
ary, Brooklyn, as General Secretary; the Rev. John J. Carberry, Ph.D., 8.T.D., 
J.C.D., of the Brooklyn Chancery, as Recording Secretary; the Rev. Clement 
V. Bastnagel, S.T.L., J.U.D., of The Catholic University of America School of 
Canon Law, as Treasurer. 

In assuming the chairmanship of the meeting as the new President of the 
Society Mser. Furlong voiced his appreciation for the new confidence reposed 
in him, and pledged both his and the new officers’ endeavors to the Society’s 
program during the coming year. With all its set tasks satisfactorily accom- 
plished, the meeting voted for adjournment. 
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THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


I.(a) Date: October 25, 1945. 

(b) Title: The Language of Roman Law in the Light of the History of 
the Latin Language and Literature. 

(c) Author: Martin R. P. McGuire, Ph.D., Dean of the Graduate School 
of Arts and Sciences of The Catholic University of America. 

(d) Abstract: A comparison of the language of law with the general 
literary style of the respective periods. 

II. (a) Date: November 19, 1945. 

(b) Title: A Comparison of the Jurisprudence of Hobbes and Cicero. 

(c) Author: Huntington Cairns, formerly a member of the Faculty of 
Law of the University of Maryland and special legal advisor of the United 
States Treasury; and at present a member of the Committee on Practice of 
the Treasury Department and Secretary-Treasurer and General Counsel for 
the National Gallery of Art. 

(d) Abstract: Hobbes departs from: the Ciceronian concept of the 
natural law in postulating natural rights antecedent to natural law, rights 
which natural law seeks to regulate in the interests of society. By contract, 
Hobbes holds that the province of the natural law is entrusted to the mon- 
arch, who thereby takes its place to such an extent that his decrees can not 
be opposed to the natural law. The thesis was meant to justify regal absolu- 
tism as asserted by the Stuarts but in taking its departure from neither the 
ethical nor the rational interpretation of the natural law but from the purely 
positive, paved the way for the Austinian doctrine that no positive law can 
be legally unjust. 

III. (a) Date: December 17, 1945. 

(b) Title: The Criteria of Civil Law. 

(c) Author: Reginald Parker, an attorney of the National Labor Rela- 

tions Board, member of the Austrian and the American bar. 

(d) Abstract: A civil law jurisdiction is discerned by the fact that its 
courts are not bound by precedent rather than by the preponder- 
ance of Roman Law in its substantive law, for on the matter of 
precedent the Roman Law was not so completely alien to the 
common law doctrine of stare decisis as is civil law. The post- 
Glossators effected the widening of the breach. 


